STATE OF NEW HAMPSHIRE

BELKNAP SUPERIOR COURT

64 COURT STREET

LACONIA, NH 03246

WAUKEWAN HOLDINGS, LLC

V

JEAN ALLAN

No: 09-E-0183

MOTION TO QUASH SERVICE

     NOW COMES JEAN ELIZABETH ALLAN, AKA JEAN ELIZABETH ALLAN SOVIK, with a timely response to the court’s Order of Notice: “Important Notice to Jean Allan: “You must file a written appearance form with the Clerk on or before October 15, 2009”, and states as follows:

1. Notice is given to this court that respondent Jean Allan appears pro se specially to make this motion only so as to move this court for an Order quashing service of summons and complaint. 

2. This motion is made upon the grounds that the act of servicing has created an unlawful bias in violation of my Constitutional Rights to Due Process as a criminal defendant in a related and underlying matters State v Jean Allan; case no. 450-2009-cr-01293 (198841C) & 09-cr-1294 (199163C,199164C)

3. Due process is best defined in one word--fairness. Throughout the U.S.'s history, its constitutions, statutes and case law have provided standards for fair treatment of citizens by federal, state and local governments. These standards are known as due process. When a person is treated unfairly by the government, including the courts, he is said to have been deprived of or denied due process.

4. The 5th Amendment states that no one may be deprived of life, liberty or property without due process of law. Procedural due process is based on the concept of fundamental fairness. 

5. Substantive due process, just as procedural due process, extends beyond the context of criminal prosecutions. For example, the right of privacy, although not explicitly stated in the Bill of Rights, is a substantive right of the people that stems from the Due Process Clause of the Fifth Amendment.

HISTORICAL BACKGROUND

6. On March 29, 2009 the plaintiff filed an Affidavit with the Laconia District Court stating that it owned the subject property located at 309 Waukewan Road, Center Harbor, NH 03226, which houses the contents that are the subject matter of this civil dispute.

7. The Affidavit was accepted by Judge Kelly as true on its face. There was no evidentiary hearing to establish any proof of ownership. [ Exhibit 1 – Affidavit]

8. The Affidavit spawned an Order for a Land Lord Tenant Writ. [Exhibit 2 – Writ]

9. Jean All[en]  does not exist, and Jean Allan did not recognize the service and therefore the matter went into default.

10. On May 15, 2009 a coterie of officers from Belknap County Sheriff’s Office, to include the Chief of Police from Center Harbor, arrested Jean Elizabeth Allan aka Jean Elizabeth Allan Sovik in the kitchen of the subject property which has been owned by the Jean E. Vorisek Family Trust since the early 1980’s.

11. A series of booking events occurred that are not material to this filing but terminated in two charges of criminal trespass and one charge of breach of bail. The defendant Allan/Sovik was placed into solitary confinement in Belknap County Jail, for two nights, and was arraigned on Monday June 18, 2009. $10,000 bail was set, and defendant Allan/Sovik was released after a hearing date for trial was set for June 16, 2009, at one PM in Court Room 1, Laconia District Court, Laconia, NH. [Exhibit 3 – Notice of Hearing]

12. Defendant Allan/Sovik had renewed her request to be represented by counsel. She did not have representation at the first arraignment. Attorney Eric Wolpin was appointed from the Laconia Office of Public Defender.

13. On June 4, 2009 defendant Allan/Sovik met with Attorney Wolpin. He had previously represented her at the arraignment. 

14. On June 4, 2009 Attorney Wolpin filed a MOTION FOR COMPETENCY EVALUATION [Exhibit 4 – Competency Motion], which was Ordered for Referral on June 16, 2009 [Exhibit 5 – Order of Referral]. The Prosecutor concurred. In fact both prosecutors had made the same request at the arraignment, but were denied by the court, at that time.

15. The trial was Ordered postponed depending upon the outcome of the State forensic examiners report.

16. The matter was referred to Dr. James Adams. On June 19, 2009 the Office of Forensic Examiner wrote a request to Attorney Wolpin for specific documents. [Exhibit 6 – Document Request Letter of 6/19/09] A specific request was for ‘any records regarding dangerousness of the defendant that are accessible to you.’

17. On June 30, 2009 Attorney Wolpin wrote a letter stating that a competency evaluation had been scheduled for September 23, 2009 @ 10AM. [Exhibit 7 – Exam Notice]

18. On June 30, 2009 Attorney Wolpin notified defendant Allan/Sovik that a competency hearing had been set for September 1, 2009 @ 1PM, which was more than 20 days prior to the scheduled exam. The examiner is the primary expert witness at the hearing. [Exhibit 8 – Notice of Competency Hearing]

19. Also on June 30, 2009 Attorney Wolpin also wrote a letter stating that examination had been rescheduled to August 24, 2009 @ 10 AM. [Exhibit 9 –Notice of Change to 8/24/09]

20. On July 16, 2009 a letter was written to Attorney Wolpin in re: Jean Allan from the Office of Forensic Examiner that the September 23, 2009 scheduled exam had been changed to August 24, 2009. [Exhibit 10 – July Notice of Change   8/24/09]

21. On July 29,2009 Office of Forensic Examiner wrote to Attorney Wolpin to inform him that his ‘client’s competency evaluation has been rescheduled from August 24, 2009 to Wednesday, September 30 at 9:30AM. [Exhibit 11 – July 29 Notice of Change]

22. On August 6, 2009 Attorney Wolpin wrote to defendant Allan/Sovik of exam change to September 30, 2009. [Exhibit 12 - 8/6/09 letter]

23. On August 10, 2009 Attorney Wolpin wrote to inform defendant Allan/Sovik of rescheduled Competency Hearing to October 13, 2009 @ 1PM. [Exhibit 13 – Rescheduled Competency Hearing]

24. NOTE: The coordination and appearance at the evaluation and hearing rests, according to Attorney Wolpin, on the “shoulders” of the defendant whose competency is in question.

FACTS

25. On her own, defendant Allan/Sovik appeared at the court ordered competency evaluation prepared, and on time. Attorney Wolpin was present.

26. Due to the sudden death of Dr. James Adams, Dr. Daniel Comiskey, a psychologist, stated that he would be in charge of the exam interrogation. He began by stating that anything that I said could possibly be used against me when he testified at the hearing. There was no doubt that he was an officer of the court and that essentially I was not free to leave without suffering a penalty for so doing. In other words for the purpose of the exam, I was in ‘custody’.

27. Dr. Comiskey stated that he would not be giving any written exams, the interrogation would be oral. Attorney Wolpin stated the reason for his presence was to protect my due process rights as a defendant in the questioning process.

28. About 20 minutes or so into the interrogation exam, the phone rang. Dr. Comiskey hesitated, but then answered it. He recounted to me that the person on the other line was from the Sheriff’s office and he wanted to serve me an Order of Notice in a civil matter. Dr. Comiskey did not, as I recall, ask what the nature of the matter was. 

29. I said no, and Attorney Wolpin agreed that we were in a closed confidential exam, and that the Sheriff could wait. That message was relayed by Dr. Comiskey to the Sheriff. The oral interrogation exam continued.

30. In about another 20 minutes or so the phone in the exam room rang again. And, again Dr. Comiskey answered it. And, again it was the Sheriff’s Officer apparently stating his impatience to serve me.

31. And, again I, and Attorney Wolpin, stated our objection.

32. However, this time instead of telling the Sheriff’s Officer to wait outside, Dr. Comiskey acknowledged that I was with him in the exam interrogation, and that the door was unlocked.

33. Dr. Comiskey hung up and couldn’t remember where he had left off, and as soon as he began to question me again the Sheriff’s Officer entered the room, and demanded to know if I was Jean Allan. I remained silent.

34. The Sheriff’s Officer threw the Order of Notice on the conference table. I had a discussion with him and informed him that I was not the person to serve, as by then I had come to understand that the matter was the removal of the contents of the subject matter property as reference in the March 29, 2009 Affidavit. 

35. The Plaintiffs in the instant civil matter were indentified by the Sheriff’s Officer to be Waukewan Holding, LLC. 

36. I informed the Sheriff’s Officer that Wakewan Holdings, LLC knew that the contents of the subject property were owned by Kurt Vorisek, Gaia Family Limited Partnership, of which Kurt and Fritz Vorisek are limited partners, and the Estate of Agnes Sovik Allan, which has not been probated due to the fact her body went missing in 2001 while in the custody of the State Medical Examiner.

37. Additionally, Prosecutor Cost has been informed of the same claims in a Affidavit of Complaint dated July 7, 2009 that was mailed and received by him and Prosecutor Libby. [Exhibit 14 – Affidavit of Complaint K Vorisek –return notice]

38. After the Sheriff’s Officer left, the exam interrogation resumed. When Dr. Comiskey stated the exam interrogation had concluded, I made an oral objection to his allowing the Sheriff Officer to process service. 

39. The very fact that Dr. Comiskey allowed the Sheriff’s Officer to serve me in a civil legal matter should be conclusive evidence that he never thought that I was not competent to begin with, and that fact alone brings into question the validity of the purpose for the exam. The AAPL Practice Guidelines for Adjudicative Competence exams suggests that the examiner must be certain that the reasons for the exam itself are valid, and not for the purpose of delaying a trial. 

40. It should be noted here that the Order of Notice states that it should be served by September 30, 2009. 

ARGUMENT

41. In Adams v Sullivan the New Hampshire Supreme Court found that “A sheriff's return of service is not conclusive and not uncontrovertible, but is entitled to a presumption of correctness which the contestant must overcome by evidence.” The evidence presented herein should move the court to quash this instant return of service. 

42. The Fourteenth Amendment prohibits the deprivation of liberty or property without due process of law. A due process claim is cognizable only if there is a recognized liberty or property interest at stake. Board of Regents v. Roth, 408 U.S. 564, 569 (1972).

43. If the June 16, 2009 trial was to establish whether defendant Allan/Sovik was trespassing on the subject property located at 309 Waukewan Road, Center Harbor, NH, and that trial was postponed until defendant Allan/Sovik is Ordered to be competent, and the trial is rescheduled; it only follows that the underlying matter to the instant civil suit has not yet been reached. 
44. The burden of the Prosecutors is to prove, beyond a reasonable doubt, that a crime has been committed.
45. The March 29, 2009 Affidavit [See Exhibit 1] is the moving document in the criminal matter as well as this instant civil suit. 
46.  Allan/Sovik pled not guilty at her arraignment. Her reasoning is that she has fact and law to make a winning argument that the March 29, 2009 Affidavit is a fraud. She has a constitutional right to mount a vigorous defense.
47. Assuming arguendo that at the October 13, 2009 hearing defendant Allan/Sovik is found competent to stand trial, then, another date will be set for the trial. 
48. The State has a duty to guarantee defendant Allan/Sovik’s due process rights to a fair trial. Dr. Comiskey, in his duty as the State’s Forensic Examiner trampled upon those due process rights when he allowed the Sheriff’s Officer to enter a confidential examination room where a court ordered competency evaluation was in process, with a defendant who had every right to expect that she would not be identified, and then served in a civil matter related to her arrest. The State miserably failed in its duty. The pregnant question here is the intent. Only an evidentiary hearing would bring the material facts to light.
Wherefore, for all the facts and law cited above, respondent Allan pleads with this court to:

A. Order that this Motion to Quash Service be granted, or in the alternative,

B. Order an Evidentiary Hearing where the facts of the service may be brought to light. This matter raises serious issues of due process constitutional rights of defendants that should be fully aired.
I, Jean Elizabeth Allan aka Jean Elizabeth Allan Sovik, declare under penalty of perjury of the laws of the State of New Hampshire that the foregoing is true and correct of my own knowledge and that this Motion was signed in Belknap County, New Hampshire on this 2 day of October, 2009.

Jean Elizabeth Allan aka Jean Elizabeth Allan Sovik; current mailing address 309 Waukewan Road, Center Harbor, NH 03226; telephone # 603-817-9340

CERTIFICATION OF SERVICE

I Jean Allan, hereby certify that a true copy of this Motion to Quash Service has been sent to Waukewan Holdings LLC via first class mail addressed to  Attorney Peter Minkow, PO Box 235, Meredith, NH 03253

Jean E. Allan aka Jean E. Allan Sovik
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