THE STATE OF NEW HAMPSHIRE

BELKNAP COUNTY                                                                   SUPERIOR COURT

Waukewan Holdings, LLC

v.

Jean Allan [aka Jean Elizabeth Allan Sovik]

Docket #09-E-0183

MOTION BY INTERVENORS TEMPORARY RESTRAINING ORDER PURSUANT TO RULE 61-A

     NOW COMES, Jean E. Allan aka Jean Elizabeth Allan Sovik, pro se, in her capacity as sole heir, and Executrix of the yet to be probated Estate of Agnes S. Allan, and owner of personal property that is subject matter of Plaintiff’s Petition; as Trustee of the Jean E. Vorisek Family Trust, the true and rightful owner of the intellectual chattel property and the tax payer of the real estate, in which Fritz E and Kurt W Vorisek are the sole surviving beneficiaries; and, as General Partner of GAIA Family Limited Partnership, a New Hampshire Partnership of which Fritz E. and Kurt W. Vorisek are Limited Partners with 89% ownership in the personal property that is the subject matter of the Plaintiff’s Petition to Remove and Dispose as referenced in  the above docket. 

     The Intervenors have filed a Motion to Intervene that attaches this Motion for Temporary Restraining Order Pursuant to NH Superior Court Rule 61-A.

[Kurt W. Vorisek has individual and independent personal property located at 309 Waukewan Road, Center Harbor, NH, but he is currently working in Asia and cannot reasonably file an individual Intervenor Temporary Restraining Order with the Court in order to protect those interests. None the less he wishes the Court to recognize his interests in Equity. The Court has Kurt’s Affidavit of Complaint on file Exhibit 14 of Motion to Quash Service filed on 10/2/09]

     “The issue of injunctions, either temporary or permanent has long been considered an extraordinary remedy”. ATV Watch v NH Dept. of Res & Econ. Dev. NH, 923, A2d, 1061, 1064 (2007) (internal quote omitted). “An injunction should not issue unless there is an immediate danger or irreparable harm to the party seeking injunctive relief”. Murphy v McQuade Realty, Inc. 122 NH 314,316 (1982). “The party seeking a preliminary injunction also ‘must show that it would likely succeed on the merits’ of its claims” Kukene v Genualdo, 145 NH 1,4,(200). The Intervenors believe that, if granted an evidentiary hearing, they can satisfy this heavy burden.

     The legal standards for consideration of injunctive relief are well established. These standards require the Petitioner to demonstrate that: 1) the Petitioner is likely to succeed on the merits; 2) there is a present threat, based upon the lack of an adequate alternative remedy at law of irreparable harm to the Petitioner if the court does not grant preliminary injunctive relief; 3) the potential harm to the Petitioner outweighs any harm to the parties who would be enjoined; and 4) the public interest would be served by granting the injunction. Uni First v Badam 130 NH 11,13-14 (1987). Applying these standards and for the following reasons the Intervenors respectfully request that the Court issue a Temporary Restraining Order for Plaintiff to cease and desist from any further construction work on the real property located at 309 Waukewan Road, Center Harbor, NH, and for further Injunctive Relief to give the Possession of the real estate, and all personal property contain therein back to its rightful and legal owner the Jean E. Vorisek Family Trust:

1. For all the reasons pleaded by Respondent Jean Allan aka Jean E. Allan Sovik that are already in the record, the Intervenors believe that if the Court were to Order that a full and fair evidentiary hearing be held, the facts and the law would lead a reasonable person to believe that Intervenors are “likely to succeed on the merits.

2. Petitioners have personal knowledge that major construction work has begun on the real estate property located at 309 Waukewan Road, Center Harbor, NH. Upon reason and belief the Petitioners were told by neighbors that Plaintiff intends to demolish the cottage beginning with the bath rooms. Upon reason and belief, as of Monday November 2, 2009 a porta potty was delivered to the subject property, and day later a large brown construction dumpster appeared on the premises. Intervenor Allan/Sovik saw the porta potty and dumpster on 11/4.

3. If workmen were to begin with any major construction, of which scaffolding is already in place, potential, and real damage, to the real estate cottage, and the very valuable personal property contained therein, would be irreparable. There is also the issue of security against theft by the construction workers.
4. Hingham Mutual Insurance Company terminated the Intervenor’s homeowner policy on 9/20/09, after Intervenors filed a claim of conversion against Plaintiff. Intervenors are not aware that there is any replacement policy that will protect their personal or real property, going forward. Upon reason and belief substantial damage has already occurred.  Intervenors representative, Jean Allan has been warned by her former Public Defender that if she were to go onto the property to check the personal belongings there was a strong potential that she would be arrested again. Therefore, Intervenors have to rely on neighbors’ hearsay, and personal sightings from the road side.
5. The potential harm to the Intevenors’ real and personal property far outweighs any inconvenience that the Plaintiff may suffer during the evidentiary hearing process. Possession by the rightful owners would most probably mitigate any further damages going forward. 
6. Intervenors believe that a check for any current damages pursuant to Court supervision would in order.
7. Clearly the public’s interest would be well served if the Court Order a Temporary Restraining Order, and allowed Intervenors to take back Possession of the real estate, and all of its personal property until such time that the Court can make a final determination. Since May 15, 2009, which was the date Jean Allan was arrested and physically removed from the subject property caused by Plaintiff’s March 29, 2009, Affidavit, the Intervenors have no knowledge as to the security, safety, and condition, of their real or personal chattel property. The real property has been owned by the property tax payer, the Jean E.Vorisek Family Trust since, at least 1980. The JVFTrust paid the property taxes for the year 2009, has been denied the benefit of that bargain.
WHEREFORE, the Intervenors, pray that the Court:

A. GRANT a Temporary Restraining Order requiring Plaintiff to “cease and desist” any further construction or demolition work, and GRANT the Possession of the real estate to the Intervenors in order that they may protect their real and personal property during the interregnum of the final disposition of the Plaintiff’s Petition.

B. And, for any other relief that is just and mete.

AFFIDAVIT OF SIGNATURE AND TESTIMONY

     Respectfully Submitted, and signed under penalty of perjury on this 9 day of November, 2009, that, I, Jean E. Allan, Intervenor and Trustee of Jean E. Vorisek Family Trust; Executrix of the yet to be probated Estate of Agnes S. Allan; and General Partner of GAIA Family Limited Partnership, with a current mailing address @ 309 Waukewan Road, Center Harbor, NH; cell phone: 603-817-9340, say and depose that all the facts herein are true to the best of my reason and belief.

Signed:                                          DATE: 11-9-09

      Jean E. Allan a/k/a Jean E. Allan Sovik , individually, and in her capacity as Trustee   of Jean E. Vorisek Family Trust, Executrix of the yet to be probated Estate of Agnes S. Allan, and General Partner of GAIA Family Limited Partnership.

                                                      CERTIFICATION OF DELIVERY

The above signed Respondent, hereby certifies that on this 9 day of November, 2009, I mailed a true copy of this Petition for Injunction to Attorney Peter Minkow, PO Box 235, Meredith, NH 03253

                                          Jean E. Allan a/k/a Jean E. Allan Sovik

NOTARY:
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