THE STATE OF NEW HAMPSHIRE

BELKNAP COUNTY                                                                   SUPERIOR COURT

Waukewan Holdings, LLC

v.

Jean Allan [aka Jean Elizabeth Allan Sovik]

Intervenors

Jean E. Vorisek Family Trust

GAIA Family Limited Partnership

Estate of Agnes S. Allan

Docket #09-E-0183

MOTION FOR CLARIFICATION and RECONSIDERATION OF CERTAIN ISSUES NOT ADDRESSED in 11-18-09 ORDER

NOW COMES, Jean E. Allan aka Jean E. Allan Sovik, pro se agent for Respondent/ Intervenors and requests Clarification of certain issues not addressed in the Court’s 11-18-09 Order, and in furtherance requests that the Court view this Motion as one of Reconsideration. Issues that require clarification and reconsideration from the Court are as follows:

1. The Respondent/Intervenors prayed to the Court on 11-9-09 that: “A. Grant a Temporary Restraining Order [TRO] requiring the Plaintiff to ‘cease and desist’ any further construction or demolition work, and GRANT the Possession of the real estate to the Intervenors in order that they may protect their real and personal property during the interregnum of the final disposition of the Plaintiff’s Petition.” The Court’s 11/18/09 Order for Temporary Restraining Order, which “GRANTED to the extent that respondents shall not remove or damage any of the personal property at issue in this case”.

2. When the Respondent/Intervenors filed for the TRO, construction had not yet begun. Now it appears that the project to replace the roof system is partially completed. Considering the fact that winter is fast approaching, and it will most probably be here before this matter is fully resolved, Respondent/Intervenors would request that the Court Order the roof replacement and other ongoing construction work to continue to completion. The Plaintiff should bear the burden of the cost of the work willingly, since it argued to continue it in the first place.

3. Due to the fact that Respondent/Intervenors have been GRANTED POSSESSION of both the real estate and the personal property at issue in this matter, Respondent/Intervenors would request that the court give it shared sign off authority on the completion of the contracts.

4. Respondent/Intervenors have also recognized that there is other work in progress on the electrical, floor, and perhaps heating system, among other repairs for the real property. The request for this work to continue to completion is also incorporated into this Motion. Along with similar sign off authority for any ongoing contracts. 

5. Since the Respondent/ Intervenors have not had Possession or access to the real or subject property due to the conversion of said property by the Plaintiff, the Court’s Order “as is” would create a liability that neither the Respondent/Intervenors can quantify; and, hence not insure for loss, damage, theft or vandalism.

· With respect to the Court’s Order re: personal property, as the Court is aware, the Respondent/Intervenors have no had possession of the subject real estate or personal property since May 15, 2009, therefore an inventory of the real and personal property under the Court’s supervision would be required to assess whether the converted property has already been damaged, and, or, gone missing. The law is clear, even though a party allegedly has legal possession of  the property of another, “the misuser of it is a conversion, and trover will lie”: 

·   At the time of writing the 11-09-09 Motion for Temporary Restraining Order, the Intervenors cautioned the Court that it appeared that a large construction project was about to begin on the subject real estate: A fact that was acknowledged by Plaintiff, in its Objection. On Friday, 11-20-09, I personally visited the Center Harbor Town Offices so that I could view the building permit in order to assess the scope of the construction project that had already been in progress for at least a week prior to the TRO.

· Respondent/Intervenor was informed by the Town Secretary that although the building inspector was not present she had access to the permits and plans. After a search in the building permit file, the Secretary informed me that there was no building permit, or plans for the ongoing construction. Therefore, Respondent/ Intervenors cannot assess the legality, scope or status of the ongoing construction from any existing plans.

· After informing the Center Harbor Police, and giving them a copy of the Court’s 11-18-09 Order, and companion Motions that were GRANTED for its files, Respondent/Intervenor visited the subject property. I did not have keys. The locks were changed on May 15, 2009 by the Belknap County Sheriff. Consequently I did not enter the building. I only peeked in the windows, but could see very little.

· In their 11/16/09 Reply that was incorporated into the prior 11/09 Motions, and also in the 11/09 Motion for Temporary Restraining Order, the concern was raised that Plaintiff be Ordered to protect and preserve whatever exposed work that is progress in order to protect both the real and person property, at issue in this case, from the “elements to include, but not limited to damages from cold weather, rain, snow, theft, vandalism, etc.” This request has been modified in this Motion considering the facts on the ground at this time.

·  Work on the electrical system also appeared to be in progress. Since there was no building permit posted, the Respondent and Intervenors would request that the Court Order the Plaintiff to provide it with confirmation that the work already done has been done legally and to code.

· The yet to be used building materials also need to be identified as to ownership. I could find no identification on the materials, which include, but are not limited to insulation, roofing shingles, subflooring material, and tung and grove wood flooring panels. 

· In 11/09 Motion the issue of concerns for proper insurance to be placed on both the real estate and personal property was raised in paragraph 6. Revisting the issue herein, there is a need for the Respondent/Intervenors to place adequate insurance against damage, theft and liability. Clarification from the Court is necessary on this very important issue. 

· The Respondent/Intervenors need to have a clear understanding of their overall liability during this period of uncertainty until the matter is finally decided to include the mandatory Appeal process, if one were to be filed. What none of the parties need at this juncture is a UCC Mechanics lien placed on the real property.

6. Clarification of liability, and the legal ability to obtain insurance coverage for the properties so that Respondent/Intervenors are in compliance with the Court’s 11/18 Order are material issues. The above issues cited in this Motion for Clarification and Reconsideration are a necessary prerequisite in order for the Respondent/Intervenor to take back Possession of its real and personal property at issue in this matter.

     WHEREFORE, the Respondent/Intervenors have been seeking relief from the “bogus liens” and alleged claims to its real properties that have not been legally filed, and that have been plaguing the subject real property for over twenty years. Prior to the Plaintiff, there is some evidence that its claim is derived from its direct predecessor, a partnership, named Waukewan Partners: Although, yet again, as with many of the other claims, nothing has been recorded to legally record their internal assignment. 

     There appears to be some relief for the victims of “bogus liens” found in N.H. R.S.A. § 382-A:9-529.  This statue defines a fraudulent filing as a financing statement “intentionally or knowingly” filed and not authorized under either RSA §§ 382-A:9-509 or 9-708; or the “financing statement contains a material false statement;” or the “financing statement is groundless.” If the filing is found to be fraudulent the victim can receive damages of $5,000 (or actual damages whichever is greater), court costs and “reasonable attorney’s fees.” Respondent/Intervenor intends to immediately file an Amended Answer and Counterclaim in this matter.

     This pro se agent recognizes that her sometimes in artful pleas have made it difficult for the Court to ascertain what is at issue in this matter. But, clearly the issues are both the real and personal properties as described in the record. The two issues are inextricably linked together.

THEREFORE, the Respondent and Intervenors pray that the Court:

A. Order the construction work that has already begun to continue giving shared authority to Respondent/Intervenor to sign off on work completed. Plaintiff pays the full cost of the construction: to include already completed and future work.

B. Order that Waukewan Holdings, LLC and its related partner disclose all of its principals, partners, agents and any persons that allegedly hold any claims, titles, rights and interests in the real and personal properties at issue in this matter. And, further specify and produce the original documents of their alleged chain of title to those alleged claims.

C. Order a Court supervised visit to the subject real property so that a full and complete inventory assessment of damages and, or, missing items, if any, can be documented prior to Respondent/Intervenors taking Possession of the real and personal property as per the Court’s 11/18 Order.

D. Order the Plantiff to provide the Court and the Respondent/Intervenors with a statement from the contractors, to include general contractor and all sub contractors, as specified in the above Motion.

E. Order Plaintiff to produce statements, invoices, and paid bills for the construction work that has been completed, and the plan to pay all outstanding claims in order to complete the contract.

F. Order Plaintiff to produce documentation to include building permits from Center Harbor Building Inspector that completed work has been done to legal code. And, for all other relief just and mete.

AFFIDAVIT OF SIGNATURE AND TESTIMONY

     Respectfully Submitted, and signed under penalty of perjury on this 23 day of November, 2009, that, I, Jean E. Allan, Intervenor and Trustee of Jean E. Vorisek Family Trust; Executrix of the yet to be probated Estate of Agnes S. Allan; and General Partner of GAIA Family Limited Partnership, with a current mailing address @ 309 Waukewan Road, Center Harbor, NH; cell phone: 603-817-9340, say and depose that all the facts herein are true to the best of my reason and belief.

Signed:                                          DATE: 11-23-09

      Jean E. Allan a/k/a Jean E. Allan Sovik , individually, and in her capacity as Trustee   of Jean E. Vorisek Family Trust, Executrix of the yet to be probated Estate of Agnes S. Allan, and General Partner of GAIA Family Limited Partnership.

                                                      CERTIFICATION OF DELIVERY

The above signed Respondent, hereby certifies that on this 23 day of November, 2009, I mailed a true copy of this Petition for Injunction to Attorney Peter Minkow, PO Box 235, Meredith, NH 03253

                                          Jean E. Allan a/k/a Jean E. Allan Sovik

NOTARY:
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