THE STATE OF NEW HAMPSHIRE

BELKNAP COUNTY                                                                   SUPERIOR COURT

Waukewan Holdings, LLC

v.

Jean Allan [aka Jean Elizabeth Allan Sovik]

Intervenors

Jean E. Vorisek Family Trust

GAIA Family Limited Partnership

Estate of Agnes S. Allan

Docket #09-E-0183

AFFIDAVIT OF DAMAGES ATTACHED TO AMENDED ANSWER
     I, Jean E. Allan aka Jean E. Allan Sovik, the undersigned being first duly sworn upon oath, depose and state that I am a party to the above entitled cause of action seeking actual unliquidated damages in money and time, and for any other relief this court considers just and mete to include aggravated damages in the above cited Amended Answer. This Affidavit also attaches to and incorporates the Memoranda of Law, also filed on this date. This Affidavit complies with Affiant’s understanding of the rules of evidence. This Affidavit is based upon my own personal knowledge.

1. Black’s Law Dictionary defines unliquidated damages which are “[d]amages that . . . cannot be determined by a fixed formula, so they are left to the discretion of the judge or jury.”

N.H. R. Ev. 802 (emphasis added). 

2. As stated in the attached Amended Answer and Memorandum of Law, the extend of the damages that extend to Waukewan Holdings, LLC will require more discovery and most likely an evidentiary hearing. At the time of this filing, Respondent/Intervenors have yet to discover the identities of either Waukewan Holdings, LLC or its predecessor Waukewan Partners. And, therefore cannot establish direct and active links, if any, to their predecessors in interest in the 1989 Judgment, which forms the basis for their proof of claim against the Respondent/Intervenors’ real and personal properties.

3. Therefore until there is an evidentiary hearing that establishes the necessary linkages between the Waukewan interests and their common enterprise ownership with their predecessors in interest, Respondent/Intervenor has no effective and accurate way of calculating the true and actual damages suffered with respect to the present value of the assets lost at the time of “conversions”.

4. The following facts are material to Respondent/Intervenor claims for aggravated damages:

a. On October 12, 1989 a ‘prohibited transaction’ occurred. That ‘prohibited transaction’ involved attorneys representing BankEast, Waukewan Holdings, LLC predecessor in interest; and attorney’s representing the borrowers of BankEast - Business Assets Management, Inc. and Senter Cove Development Company, Inc., and Jean E. Quinn [ now Allan/Sovik, as guarantor. 

b. The Jean E. Vorisek Family Trust, was not, at any time, a borrower of BankEast. Therefore, the Jean E. Vorisek Family Trust was not represented, nor NOTICED, of the October 12, 1989 hearing that was held in Hillsborough Superior Court, where the alleged Stipulation Agreement was signed pledging the assets of the Jean E. Vorisek Family Trust; of which the subject real property was named.

c. The ‘bogus lien’ against the subject real property was the fruit of the October 12, 1989, “prohibited transaction” and it was filed in the Belknap County Registry of Deeds on October 17, 1989 by the attorneys for BankEast.

 d. The facts in Exhibit B of Amended Answer show that shortly after the October 12, 1989 Judgment was entered a second mortgage lien was also placed upon another real property then owned by the Jean E. Vorisek Family Trust: That property was the family homestead located in Durham, NH. That home was foreclosed upon on April 1, 1991, due to the BankEast lien. The appraised value of that property at the time of the foreclosure was $141,000. 

e. The October 12, 1989 illegal judgment also effected the ‘conversion’ of the water permits and water contract with the Town of No. Woodstock, and the State of New Hampshire along with the conversion of the land upon which the permits had been granted. This illegal act has caused extreme actual damage to me, and the Intervenors; and further prevented me, and the Intervenors, from realizing the value of the future income stream that those permits, and subsequent permits to commercially extract water from the High Birches Springs located inNO. Woodstock, New Hampshire would have produced, under normal business conditions, had they not have been converted. The attached damage model that extends only through 2007, shows the probable loss of wholesale spring water business sales that one of the BankEast borrowers, Senter Cove, could have expected to received under normal business dealings with other related businesses, and third party purchasers of spring water. The model shows that from 1989 to 1994, the High Birches spring water source had been permitted to sell up to 500,000 gallons per day; after 1994 the permit was expanded to allow the sale of up to one million gallons of spring water daily. The price/gallon that has been used in the model is the established market price/ or less. [Exhibit A – Wholesale spring water financial model up through 2207.]

     WHEREFORE, I pray that this court recognize and consider this Affidavit of Damages, incorporated herein with the attached Amended Answer, and Memorandum of Law; and allow for the discovery of ‘successor  liability’ of Waukewan Holdings, LLC, in order to establish the necessary elements that Trover, and other legal theories of damage recovery require.

     I solemnly affirm under penalties of perjury and upon my personal knowledge that the heretofore statements made are true to the best of my knowledge, information, and belief. 

Further the Affiant saith not:

_________________________________  Dated: November 30, 2009

NOTARIZATION:

Subscribed and sworn before me this 30 day of November, 2009

Notary Public
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