THE STATE OF NEW HAMPSHIRE

BELKNAP COUNTY                                                                   SUPERIOR COURT

Waukewan Holdings, LLC

v.

Jean Allan [aka Jean Elizabeth Allan Sovik]

Intervenors

Jean E. Vorisek Family Trust

GAIA Family Limited Partnership

Estate of Agnes S. Allan

Docket #09-E-0183

MOTION FOR RECONSIDERATION

NOW COMES Jean E. Allan aka Jean E. Allan Sovik, pro se agent for Respondent/Intervenors with this instant Motion for Reconsideration pursuant to Rule 59-A, and states as follows:

1. (1) A motion for reconsideration or other post-decision relief shall be filed within ten (10) days of the date on the Clerk's written notice of the order or decision, which shall be mailed by the Clerk on the date of the notice. The motion shall state, with particular clarity, points of law or fact that the Court has overlooked or misapprehended and shall contain such argument in support of the motion as the movant desires to present; but the motion shall not exceed ten (10) pages. A hearing on the motion shall not be permitted except by order of the Court.

2. Waukewan Holdings, LLC attorney Peter Minkow, in his opening statement, set the stage for the Structuring Conference hearing when he cited the Respondent’s arrest record: to include the last arrest on December 4, 2009. The facts of that arrest are already in the file. One of the underlying issues is whether the Temporary Restraining Order [TRO] that was granted by the Court allowed the Respondent/Intervenor to enter the yard of the real property. Respondent/Intervenor filed several Motions for Clarification, but those Motions were not reached by this Court. This Court’s Order of 12-16-09 is also silent on the issue. This Court would be the only witness who can explain exactly what rights the TRO gave to the Respondent/Intervenors. The hearing on the criminal trespass complaint is scheduled for January 6, 2010. Respondent’s defense rests on, inter alia, her interpretation of this Court’s Order of the TRO. A reasonable person may interpret this Court’s Order of 12-16-09, sans any of the clarifications that were requested by Respondent, as being potentially biased toward the prosecutor. And, if, there were to be a bias it would follow that Respondent’s civil rights to due process would have been violated. 

3. The record in front of this Court shows that the first two criminal trespassing charges were dropped. There is some questions as to the reason. The Public Defender pulled the Respondent out of Court, and into an ante room, to inform her that “the charges and the exam report had been dropped ‘as if they had never happened’”. The Respondent has filed a Motion for an Annulment with the Laconia District Court. The Motion is incorporated into this record. As of this writing the Motion has not been reached by the Laconia District Court.

4. This Court is also aware that the Respondent is out on S1000 personal recognizance bail pending a hearing on January 6, 2009. The issue of that arrest is whether the Court’s Order gave a TRO possession to real and personal property to Respondent/Intervenors. Several Motions for Clarification of the TRO issue were filed with the Court in this record. The Court made no direct findings. However, at the 12-16-09 hearing this Court did admit when questioned by the Respondent/Intervenors that it had been granted, but did not elaborate upon the intent of the TRO. 

5. The Court asked whether Plaintiff had possession now. Plaintiff’s lawyer Minkow answered in the affirmative. In one of its Motions for Clarification Respondent/Intervenor stated that it did not want to assume the responsibility of possession without the requested clarifications answered. Issues covered were, among other things, that construction had been undertaken without proper building permits, and the risk of possession would be very difficult to insure.

6. The Court stated in its 12-16-09 Order that “The Petitioner’s right to possession of the property unencumbered by respondent’s personal property is not subject to contest”. With this finding, this Court overreached into the pending criminal matter where it knew, or had reason to know, that a criminal hearing had already been scheduled for January 6, 2010.  With this act this Court has violated Respondent’s right to due process to have a fair criminal trial. 

7. This Court was fully aware that it was its Motion that was at the heart of the most recent criminal arrest. With its 12-16-09 Order this Court has shut the door on the Respondent’s defense. If there were to be an evidentiary hearing, this Court’s Order would become Exhibit A for the Prosecutor. The Court misused its discretion.

8. Additionally, the Court has already telegraphed its bias by stating in advance, at the 12-16-09 hearing that it would deny this Motion for Reconsideration. The Court appear to have made a reversible error on this issue.

9. In its 12-16-09 Order this Court stated, “The Court will not revisit the underlying litigation”. A reasonable person could read into this vague statement several issues that this Court has decided not to “revisit”, since the underlying litigation began back in 1988, over 20 years ago. However, when Respondent filed a Motion to Quash the Service, this Court denied it. And, later when Respondent filed a Motion to Dismiss for Failure to State a Claim Upon which Relief can be Granted, that too, was Denied. Therefore, the Court appears to have had predetermined its decision from the outset.

10. One issue that the Plaintiff has relied upon in its claim to the real property, is the doctrine of res judicata. This Court, perhaps, just does not want to “revisit” the “awkward anomaly” that two conflicting res judicata precedents have been made by the New Hampshire Supreme Court, over the tortuous history of the BankEast loan: The key underlying issue in this case. It is either the underlying, or a related issue, in all the prior cases heard in New Hampshire State Court, since 1988. 

11. The Plaintiff has exploited the res judicata doctrine case history, as have its predecessors in interest. They all have calculated the “awkward anomaly” that the Court had put itself in, and saw that it would benefit them from the res judicata precedent created by Order of the O’Neill court, going forward.

12. But, in reality neither of the res judicata precedent findings benefit the claims of the Plaintiff, Waukewan Holdings, LLC that it holds good title to the subject real property. In its pleadings, already in the record, Respondent/Intervenor stated that the Plaintiff has knowingly argued the res judicata for the sole purpose of putting the Court on ‘the horns of the dilemma’ of  its “awkward anomaly”; which can be defined as a “not easy to handle or deal with incongruence or inconsistency”. The chronology of the res judicata history has been laid out for this Court, in this record, and has been supported by fact and law.

13. The first res judicata matter, which has been incorporated into the record by reference, began in 1994, with the Professional Conduct Committee [Committee] as a fee dispute. Upton’s justification for earning its fees in the litigation matter of Senter et al v CLD, in which BankEast had an interest due to its signing of the February 5, 1991 superseding Agreement, was due to come to trial in April, 1994. Respondent’s Affidavits of the situation is already preserved into this record.  Upton Sanders & Smith testified before the “Committee” that before it quit, it had made certain that all the mortgages had been discharged, and therefore it could collect its $242,500 contingency fee commission. Respondent/Intervenor disputed Upton’s testimony, but the Committee found in favor of Upton. The matter was then Appealed to the New Hampshire Superior Court, and the Superior Court judge found in favor of Upton. The matter was then Appealed to the NHSC, and the NHSC affirmed the Superior Court Judge, thus creating the first leg of the res judicata stool. Upton collected its $242,500 fee. From that point forward the issue should not have been relitigated. But, as the record shows it was.

14. The second leg of the res judicata stool also began with a sordid history: In 1995, 93-a civil rico case was brought, in part, by the Borrowers of the BankEast loan, and such facts have been incorporated by reference into this record. Even though the NHSC had just Affirmed the Upon fee matter, whereby the BankEast loan had allegedly been discharged, the FDIC though its agent BONHAM continued to sustain the claim that it made in August, 1994, just months after failing to show to collect its funds, if any were due, on May 2, 1994. 

15. After mediation between Plaintiffs and FDIC had failed and, before any hearings were held, the matter was dismissed by the presiding Judge, in the US District Court in Massachusetts because, among other things, “New Hampshire wished to police its own environmental problems”. Due to the dismissal, the issue as to whether the BankEast loan had been discharged before the failure of BankEast in 1991, or during the May 2, 1994 settlement as Upton had testified to, and Affirmed by the NHSC, the issue was never reached. If there were to have been a hearing the Upton res judicata should have applied. The BankEast loan issue would have been resolved once and for all. But that’s not what happened.

16. At that time, New Hampshire had recently opened a criminal investigation into the September 11, 1997 sabotage of the High Birches Mountain Spring Water businesses. The record of those events has also been incorporated into this record. Shortly after the State’s intervention, and the subsequent Court dismissal of the 93-A civil rico case, the State closed its criminal investigation, but not before the Respondent had been named as its primary suspect: a shadow that lasts to this day as evidenced in the October 13, 2009 Forensic Evaluation that is also incorporated into the record by reference.

17. So at that time, the third leg of the res judicata stool was already in the making. The State allowed the two ongoing Petitions to Quiet Title that had been brought by Respondent, and certain of the Intervenors, among other related companies, to the “water right” to continue. The reason for the Petitions was that even though Upton testified and the NHSC Affirmed that the BankEast loan had been discharged, there were still undischarged records at the Registry of Deeds in Belknap County. Quieting the Title would enable the BankEast Borrowers to finance the, now free and clear, “water rights”.

18. It is at this point that the third leg of the res judicata stool gained momentum. Again, in the Petition brought forth in Belknap County Superior Court, FDIC’s agent BONHAM again made a claim for the “water rights”. Its claim included the subject property that was titled to the Jean E. Vorisek Family Trust. And, although Judge O’Neill dismissed the case due to lack of subject matter jurisdiction, he also found that the BankEast mortgage had not been discharged. And, as the record shows Judge O’Neill’s finding formed the basis for the subsequent findings of Judge Smukler, McHugh and Fitzgerald. And, subsequent to Judge O’Neill’s ruling all opposing parties used the O’Neill doctrine of res judicata in order to prevent a full hearing of the matter. Consequently, Waukewan Holdings, LLC has not been the first to exploit the Court’s “awkward anomaly”, only the latest.

19. The question for this Court is how can its 12-16-09 Order be sustained in light of the facts cited above, and already incorporated into this record?

20. Plaintiff’s claim to this Court in its Petition and Pleadings is relying upon the fact that this Court does not want to open the ‘can of worms’ upon which the two legged res judicata doctrine teters, thereby allowing Plaintiff to steal the Respondent/Intervenors property, both real and personal, again without an evidentiary hearing.

21. This inherent conflict, in the opinion of Respondent/Intervernor, can only be determined by a de novo review of the New Hampshire Supreme Court. 

22. Considering all the fact and the law incorporated in the res judicata doctrine issue, a reasonable person should have to consider that Plaintiff cannot be a bona fide purchaser of the title to subject real property, if the sellers’ mortgage was, in fact, discharged in 1994, or that it never even survived the failure of BankEast. 

23. If one were to logically follow all the facts, and the law, one would be led to conclude that the Plaintiff should have no rights to the real property, encumbered or unencumbered by the Respondent/Intervenor’s personal property.

24. And, further, if the sellers of the alleged BankEast asset - in whatever form or description it had morphed into over the last 20 years - had nothing to sell, then the Plaintiff’s had nothing to purchase. Subsequently, the Court cannot make a predetermination, in violation of Respondent/Intervenors’ civil rights, that they are not the owners of the real property, and worse that then somehow Respondent is allegedly guilty of trespass on her family’s property. 

25. It appears that in both Laconia District Court and in this Court, the identity of Plaintiff’s principals is being very well protected. Respondent has a right to face her accusers in criminal court, or to discover them in civil court. To date, Respondent has been denied that right in both Courts.

26. Respondent/Intervenors have already argued, in this case, that in order to know whether there is a “common enterprise”, one must know who the principals of Waukewan Holdings, LLC and Waukewan Partners are. Attorney Minkow, on the one hand, has disassociated his clients with the seller. But, on the other hand we now know that Attorney Minkow has been retained by Laconia Savings Bank [LSB] as one of its litigation counsel. The record in this case is clear: Waukewan Holdings, LLC benefited greatly in the transaction between LSB and SN Commercial, LLC. In fact, the benefit was sufficient that Plaintiff was enticed to pay their closing costs.

     WHEREAS, The NHSC has stated that “Unfortunately, appellate review based upon an "abuse of discretion" standard may be misunderstood by those not familiar with the concept of judicial discretion as misconduct by the trial judge. When we determine whether a ruling made by a judge is a proper exercise of judicial discretion, we are really deciding whether the record establishes an objective basis sufficient to sustain the discretionary judgment made. Cf. Bianco, P.A. v. The Home Ins. Co., ___ N.H. ___, ___ (decided December 5, 2001).

     AND WHEREAS, The NHSC has further found that “Because the "abuse of discretion" standard may carry an inaccurate connotation, we will hereafter refer to it as the "unsustainable exercise of discretion" standard. To show that the trial court’s decision is not sustainable, "the defendant must demonstrate that the court’s ruling was clearly untenable or unreasonable to the prejudice of his case." State v. Johnson, 145 N.H. 647, 648 (2000) (quotation omitted).

     THERFORE, Respondent/Intervenors pray that this Court;

A. Recognize the unsustainability of its 12-16-09 Order, STAY it, and ORDER, or allow Respondent/Intervernor file an Interlocutory Appeal with the New Hampshire Supreme Court for a “de novo review” of the key underlying issue to both this civil, and the criminal matter; which is the res judicata issue that determines the status of the BankEast loan, and the “water rights” it secured. The “awkward anomaly” cannot sustain. It is in the best interest of justice to both parties, and to the Court to solve the longstanding conflict. The proper jurisdiction rest with the New Hampshire Supreme Court where the “awkward anomaly” began.

B. And, for any other relief that is just and mete.

Respectfully Submitted:                       Dated: 12-18-09

Jean E Allan aka Jean E. Allan Sovik pro se agent for the Respondent/Intervenors

Current mailing address 309 Waukewan Road Center Harbor, NH 03226 [PO Box]

Cell phone: 603-817-9340

Certification of Delivery

I, Jean E. Allan aka Jean E. Allan Sovik, do certify that on this date 12-18-09, I sent a true copy of this Motion to Attorney Peter Minkow, PO Box 235, Meredith, NH 03253.

Jean E. Allan
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