THE STATE OF NEW HAMPSHIRE

BELKNAP COUNTY                                                                   SUPERIOR COURT

Waukewan Holdings, LLC

v.

Jean Allan [aka Jean Elizabeth Allan Sovik]

Intervenors

Jean E. Vorisek Family Trust

GAIA Family Limited Partnership

Estate of Agnes S. Allan

Docket #09-E-0183

MOTION TO REMOVE ATTORNEY PETER MINKOW PURSUANT TO SUPERIOR COURT RULE 17 AND PROFESSIONAL ETHICS RULE 3.7

NOW COMES, Jean E. Allan aka Jean E. Allan Sovik, with the above captioned Motion that would request this Court to Order Attorney Peter Minkow removed from this matter immediately; and, in furtherance, based upon newly discovered evidence, states as follows: 

APPLICABLE LAW
1. NEW HAMPSHIRE RULES OF PROFESSIONAL CONDUCT RE: ADVOCATE

Rule 3.7. Lawyer as Witness(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

     (1) the testimony relates to an uncontested issue;

     (2) the testimony relates to the nature and value of legal services rendered in the case; or

     (3) disqualification of the lawyer would work unreasonable hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 3.7

2. 2004 ABA Model Rule Comment RULE 3.7 LAWYER AS WITNESS [States in Part]

[1] Combining the roles of advocate and witness can prejudice the tribunal and the opposing party and can also involve a conflict of interest between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be confused or misled by a lawyer serving as both advocate and witness. The opposing party has proper objection where the combination of roles may prejudice that party's rights in the litigation. A witness is required to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serving as advocate and necessary witness except in those circumstances specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the interests of the client and those of the tribunal and the opposing party. Whether the tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must be given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties could reasonably foresee that the lawyer would probably be a witness. The conflict of interest principles stated in Rules 1.7, 1.9 and 1.10 have no application to this aspect of the problem.

3. The American Bar Association has stated that Rule 3.7 is an ethical obligation imposed upon an attorney in all cases, while Rule 17 is a Rule of the Court to be applied in those cases where confusion of the jury AND prejudice to the opponent are most likely to occur as a result of the attorney’s testimony might be appropriate, pursuant to Rule 3.7 
NEWLY DISCOVERED FACTS

4. On 12-18-09 Respondent/Intervenor filed a  Motion for Reconsideration. Relief prayed for was that this Court: A. “Recognize the unsustainability of its 12-16-09 Order, STAY it, and Order, or allow Respondent/Intervenor to file an Interlocutory Appeal with the New Hampshire Supreme Court for a “de novo review” of the key underlying issue to both this civil, and the criminal matter, which is the res judicata issue that determines the status of the BankEast loan, and the “water rights” it secured”.

5. Also, attached to the Motion for Reconsideration was Respondent’s Petition to Annul Record filed with the Laconia District Court on October 22, 2009. In that Petition, the Respondent’s prayer was that: 

A. “A thorough investigation is undertaken to examine the entire process of the conditions that let to Petitioner’s [in the matter Respondent] arrest: to include an examination of the validity of the Affidavit by Waukewan Holdings, LLC that was the probable cause that was relied upon by the court that triggered the arrest on May 15, 2009”: The facts show that Attorney Peter Minkow, on Sunday, March 29, 2009 filed the Writ, with the Laconia District Court, where-in-which Judge Edwin Kelly is Chief Justice, and his name is incorporated on the Writ. It was this Writ that caused the Respondent’s arrest. 

[1] Newly discovered facts by Respondent, while doing due diligence research to discover the identity of Waukewan Holdings, LLC principals, uncovered New Hampshire Supreme Court case 12/30/86 HUGH M. DALZELL & A. v. ROBERT F. HARLOW & Nighswander, Martin & Mitchell P.a., of Laconia (Peter J. Minkow on the brief and orally), for the plaintiffs.  Hugh M. Dalzell, Howard G. Dalzell, Kathleen F. Dalzell, Edward Funkhouser, and Nancy F. Funkhouser. The significance of this finding can be better understood within the context of Exhibit 14 of the October 13, 2009 Forensic Examiners Report. This information was supplied to the Office of the Forensic Examiner by the Public Defender’s Office in re: 09-cr-1293-4. The document was created by Respondent, at the request of the Public Defender’s Office. One of the potential witnesses that had been named in the document was Judge Edwin Kelly, who in 1986, had been retained by Respondent to perform a title search on the No. Woodstock  property. The erroneous title search findings were later ‘papered over’ at the request of BankEast lawyer, which allowed the BankEast loan to close, as has been recorded in this record.

   [2] The document also states that in prior discovery it was found that Attorney Kelly had purchased title work that had been done by the law firm of Nighswander, Martin et al. This latest finding shows that Attorney Peter Minkow, who specializes in title searches, was a member of Nighswander’s law firm at that time. Therefore, Attorney Minkow would be a material witness in both the criminal trial in Laconia District Court, and at the ‘de novo trial’ of the New Hampshire Supreme Court. 

[3] Attorney Minkow knew, or should have known,  he was retained by Plaintiff that he would most likely be called as a material witness if either trial went forward.

[4] Additionally, Respondent found 04/18/85 KATHLEEN M. KATHLEEN D. CHARLES W. A Mental Health--Involuntary Commitment matter brought by the State of New Hampshire. Gregory H. Smith, attorney general (Peter J. Minkow, attorney, on the brief and orally), for the State in the cases of Kathleen M. and Charles W.; and, again on 04/19/85 TRICIA AND TRIXIE H. No. 83-529 [trial court case began in 83]. Gregory H. Smith, attorney general (Peter J. Minkow, attorney, on the brief and orally), for the State. These two cases are significant with respect to Attorney Minkow’s working position at the Office of the Attorney General during the Blondheim period when Gregory Smith was Attorney General. As the court is aware, all of the successors in interest to the BankEast loan issue had been represented by McLane Law Office. The issue of successor liability of Waukewan Holdings, LLC rests upon the identity of its principals. It should be extremely difficult for this Court not to recognize the fact that Attorney Minkow may be more than merely an Adovate for his client, but might in fact be a significant part of the ‘common enterprise’.

6. Respondent/Intervenor filed an Amended Answer on Nov. 30, 2009. In its Counter Claims it charged: Count One Malicious Prosecution – Criminal/Civil; Count Two – Malicious Abuse of Process; and, Count Three – Intentional Infliction of Emotional Distress. As this record shows the first three criminal charges were dropped by the prosecutors. Respondent/Intervenors’ Motion for Reconsideration amplifies the situation with this last arrest dated Dec. 4, 2009. Although the date of Nov. 18, 2009 and time of 3PM were clearly made up from ‘whole cloth’, the fact is that Respondent did pass onto subject real property as the record states for the simple reason to check on the progress of the construction, but not before informing the Center Harbor Police Chief, on Nov. 20, 2009, that this Court had issued a ‘cease and desist’ Order while GRANTING the Respondent/Intervenors a TRO.

[1] What has been confusing to Respondent/Intervenors is why the Center Harbor Chief waited until after hours on Friday, December 4, 2009 to arrest Respondent, when the alleged misdemeanor had been allegedly to have been committed on November 18, 2009.

[2] Newly discovered information has found that Waukewan Holdings, LLC may have influenced the third arrest as well. The Center Harbor Selectmen’s Minutes of its Dec. 2, 2009 Meeting show the following: “ Compliance Officer Ken Ballance re: Waukewan Holdings, LLC – Minutes: “Mr Balance reported he had been contacted by Waukewan Holdings (TML 3-27) regarding applying for a construction permit to re-roof the house. Mr. Ballance informed them a construction permit was not required for roofing. It would be permit for notification. He explained they have since performed additional work which will require a construction permit. Mr. Ballance informed the Selectmen that during this time a cease and desist order was issued by the Court and the property has some legal issues being addressed in the Court. Mr. Ballance wanted the Board to be aware of the situation.”

[3] As Respondent has already reported in its Amended Motion for Clarification filed on Nov 30, 2009, that on Dec. 3, 2009, the very next morning after the Selectmen’s Meeting, Center Harbor Police Chief found a Justice of the Peace to sign the Writ of Arrest. 

[4] On the morning of Dec. 4, 2009, Respondent/Intervenor filed its Summary Statement in this instant case, and by 5PM that evening Respondent was arrested by Center Harbor Police Chief on the ‘bogus charges’.

[5] Then on Dec. 9 2009, at another Center Harbor Selectmen’s Meeting, the Minutes reflect that the Selectmen had approved the ‘after the fact’ Construction Permit submitted by Waukewan Holdings, LLC. At all times, there is reason to believe that Attorney Peter Minkow was the contact person with the Center Harbor Compliance Officer, and the Center Harbor Chief of Police.

IN SUMMARY

7. The NHSC has found for the most part in Rule 3.7 and Rule 17 matters that; “In exercising its discretion to allow or forbid an attorney who is an advocate in the case also to appear as a witness, the court should examine the purpose of the advocate-witness rule and determine whether the particular situation requires withdrawal. United States v. Morris, 714 F.2d 669, 671 (7th Cir. 1983). The recognized reasons for forbidding counsel to appear as a witness include the following: eliminating the possibility that the attorney will not be a fully objective witness, and reducing the risk that the trier of fact will confuse the roles of advocate and witness and erroneously grant special weight to an attorney's arguments. Id. Therefore, in applying the disqualification rule, care must be taken "to prevent literalism from... overcoming substantial Justice to the parties." J. P. Foley & Co., Inc. v. Vanderbilt, 523 F.2d 1357, 1360 (2d Cir. 1975) (Gurfein, J., Concurring). In this regard, we would be less than candid were we not to recognize that disqualification motions "are often simply common tools of the litigation process... used... for purely strategic purposes." Van Graafeiland, Lawyer's Conflict of Interest--A Judge's View (Part II), N.Y.L.J., July 20, 1977, at 1, col. 2.

8. And in re: State v. Van Dyck, 827 A.2d 192 (N.H. 06/27/2003) the NHSC stated that, “We review a trial court's ruling that Rule 3.7(a) requires an attorney's disqualification under our unsustainable exercise of discretion standard. See McElroy v. Gaffney, 129 N.H. 382, 390 (1987); cf. State v. Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of discretion standard). A lawyer is a "necessary" witness "if his or her testimony is relevant, material and unobtainable elsewhere." World Youth Day, Inc. v. Famous Artists, 866 F. Supp. 1297, 1302 (D. Colo. 1994). "[I]f the evidence sought to be elicited from the attorney-witness can be produced in some other effective way, it may be that the attorney is not necessary as a witness." Humphrey on behalf of State v. McLaren, 402 N.W.2d 535, 541 (Minn. 1987). "If the lawyer's testimony is merely cumulative, or quite peripheral . . . ordinarily the lawyer is not a necessary witness." Id. "Simply to assert that the attorney will be called as a witness, a too-frequent trial tactic, is not enough." Id. Rule 3.7 is intended to eliminate the possibility that the attorney will not be a fully objective witness, reduce the risk that the trier of fact will confuse the roles of advocate and witness, and ensure that the administration of justice not only is fair, but appears fair. See McElroy, 129 N.H. at 389.

WHEREAS, the facts and law as stated above should show this Court that Attorney Minkow’s testimony is “unique” and “material’ to both the criminal and civil matters in that he may provide the sequence of events that were the proximate cause Respondent/Intervenors damages. Clearly, a ‘de novo’ trial would have to begin at the beginning that that would be in the underwriting of the BankEast loan, and what if any reliance the bank made upon the title search that was done by Attorney Edwin Kelly, and whether he knew, inter alia, that the title search he purchased from Attorney Minkow’s firm was not to be applied to Respondent/Intervenors property located in No. Woodstock, NH., And; 

WHEREAS this Motion has not been filed as ‘simply a common tool of the litigation process... used... for purely strategic purposes."  And;

WHEREAS, the question looms large that, out of all the real estate attorney’s in the Lakes Region, did Waukewan Holdings, LLC innocently seek out Attorney Minkow to represent them in these related matters; Or, was Attorney Minkow already a part of the ‘common enterprise’?

THEREFORE, pursuant to Rules 17 and 3.7, and in the interest of justice to the Court, and considering the already shaken confidence Respondent/Intervenor have in the Judicial Branch of this State, the Respondent/Intervenor prays that this Court;

A. GRANT its Motion to Remove Attorney Minkow from this case and find that he had reason to know that if this case were to go to trial that he would be at the very least a material witness with respect to the initial title search done the on the NO. Woodstock property, and;

B. Considering the role of Waukewan Holdings, LLC in the multiple arrests of the Respondent, the latest being on Dec. 4, 2009, with a scheduled hearing on Jan. 6, 2009, whereby Attorney Minkow will be called as a witness in that matter, find that Attorney Minkow has “breached a non-discretionary ethical obligation such that disciplinary action might be appropriate”.

C. And, for any other relief that is just and mete.

Respectfully Submitted:

Jean E. Allan aka Jean E. Allan Sovik, Box 1545, 309 Waukewan Road, Center Harbor, NH 03226 603-817-9340     Dated: 12-28-09

Certification of Delivery

I, Jean E. Allan, on this 28 day of December, do hereby certify that I mailed a true copy of this Motion to Attorney Peter Minkow, BOX 345, Meredith, NH 03253
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