THE STATE OF NEW HAMPSHIRE

SUPREME COURT

2005 TERM

JULY SESSION

No. 2005-0406

DENNIS C. KING

PLAINTIFF

v.

JOHN M. KING, INDIVIDUALLY

JOHN M. KING, TRUSTEE OF THE LINN KING FAMILY TRUST

JOHN M. KING, TRUSTEE OF THE MARY LITTLE FAMILY TRUST

AND

ESTATE OF LINN A. KING

Objection

To

Motion to Consolidate and Dismiss

The Petitioner, John M. King, representing himself individually as Petitioner in Docket Number 2005-0406, OBJECTS to the Motion to Consolidate and Dismiss filed by Daniel W. Jones. In support of the Petitioner’s OBJECTION to Mr. Jones Motion to Consolidate and Dismiss, the Petitioner respectfully states the following to the best of his knowledge, information and belief:

1. Attorney Jones’ Motion to Consolidate and Dismiss inappropriately classifies all matters resulting from the 05/05/2005 hearing as interlocutory issues.  It appears to the Petitioner that Attorney Jones would want all issues to remain interlocutory so that an appeal for a decision on the merits need never be addressed.   In the hearing held on 05/05/2005, the Honorable Probate Court  acted exceedingly aggressive to finalize and conclude all outstanding matters.  In fact, a review of the transcript from this hearing, one will find the Honorable Probate Court utilizing the term “final”.  
2. Should there be any outstanding interlocutory matters, the Petitioner has addressed this by filing a petition for a writ of certiorari under Supreme Court Rule 11 as indicated in the February 17, 2005 Order from the New Hampshire Supreme Court in Case No. 2004-0664. 
3. At the 05/05/2005 hearing, the Petitioner underwent great pain and exposure to the wrath of the Honorable Probate Court in order to contemporaneously object to the Probate Court jurisdiction on constitutional grounds with respect to NH RSA 543.  No mention of this objection was made in the ensuing Probate Order resulting from this hearing.  
4. A challenge to the expansion of the Probate Court jurisdiction provided for by the Omnibus Justice Act is not a concept originating from this Petitioner.  The argument that a cloud exists over Probate jurisdiction on Constitutional grounds has been made by scholars far more qualified than the Petitioner. The Petitioner has purposely incurred the expense of filing two Notice of Mandatory appeals so that Constitutional Probate jurisdictional issues may be briefed separately.  The Petitioner disclosed this by boldly presenting the following statement on the first page of the second appeal he filed:
Previously, a Notice of Mandatory Appeal was filed by this Petitioner on May 16th of 2005 listing five (5) appeal questions resulting from the Probate Hearing held on May 5th of 2005.  This second Notice of Mandatory Appeal contains major questions that are separate and apart from the appeal filed on May 16th of this year. This appeal challenges the Constitutionality of the Omnibus Justice Act of 1993; specifically, the expansion and authority of the jurisdiction of the Probate Court as a result of this legislation. This challenge was explicitly presented in argument during the May 5th hearing. A separate docket number is respectfully requested.

5. The Notice of Mandatory Appeal filed on 06/06/2005 contains two questions of which the second is:
Does the Probate Court have the Authority and Subject Matter Jurisdiction to enforce the terms and conditions contained  in the Order that it issued as a result of the May 5th of 2005 hearing for Probate Docket Numbers 2002-0596 and 2002-1250?

6. Supreme Court Rule 16 (3) (b) states:
The statement of a question presented will be deemed to include every subsidiary question fairly comprised therein.
A number of subsidiary questions evolve from this second question of which one planned for inclusion is:

Does the document [Petitioners Brief, 2004-0405, Appendix 1, A198] drafted by the decedent over four years before his death constitute a valid enforceable contract not subject to the authority of probate jurisdiction? 

Supreme Court Rule 25 (7) provides that the Court may delay a decision on a Motion to Dismiss by stating, “The court may, without the issuance of any order, defer ruling upon the motion until after briefs are filed and oral argument, if any, is held. “

WHEREFORE, the Petitioner respectfully requests and prays that:

A. The Honorable New Hampshire Supreme Court DENY Daniel W. Jones Motion to Consolidate and Dismiss and impose whatever sanctions best serve the interests of New Hampshire Justice; or, in the alternative, do nothing until briefs have been filed.

B. Schedule briefing for the questions raised in the Notice of Mandatory Appeal.

C. The Honorable New Hampshire Supreme Court grant the Petitioner whatever relief this Court deems to be fundamentally fair, proper, serving the interests of justice and promoting  and encouraging the public trust in the integrity of the judicial process. 

Dated this 11th day of July, 2005                                                

                                                               Respectfully submitted,

                                                               John M. King, pro se

                                                               85 Myrtle Street

                                                               Lowell, Massachusetts  01850-2129

                                                               978.454.6727
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