STATE OF NEW HAMPSHIRE

SUPREME COURT

DOCKET NO. 2005-0814

SN SERVICING CORPORATION AS AGENT FOR INGOMAR, LP

V.

JEAN ELIZABETH ALLAN, AKA JEAN ELIZABETH ALLAN SOVIK, FKA JEAN ELIZABETH VORISEK QUINN, FKA JEAN E. QUINN, INDIVIDUALLY, AND AS TRUSTEE OF JEAN E. VORISEK FAMILY TRUST

APPELLANT’S OBJECTION TO APPELLEE’S MOTION TO SUBMIT CASE ON BRIEFS TO 3JX PANEL WITHOUT ORAL ARGUMENT

NOW COMES, JEAN ELIZABETH ALLAN ET AL, pro se agent for the Appellant with an Objection to Appellee’s Motion to move this case to a 3JX panel for a decision on the briefs without oral argument. In support of this Objection, the Appellant states as follows:

1. Appellee refers this Court to paragraph 12D (5) of the New Hampshire Supreme Court Rules as its criteria for selection of cases for 3JX Panel, which states, in the first part: that Cases suitable for oral argument before a 3JX panel include, but are not limited to: (a) appeals involving claims of error in the application of settled law. The Appellant agrees that the Appeal does involve claims of error, and that there are issues of settled law, but that they are not necessarily combined as the Appellee suggests in its Motion.

2. In paragraph 3, of its Motion, Appellee states “Ingomar is the holder of a debt upon which judgment was entered in 1989, and that the debt is secured by a mortgage on real property in Center Harbor”. 

3. Appellant’s Reply to Appellee’s Brief, stated on page 6, paragraph 13 (m), “ Prior to repurchase, Devine Millimet created several other mortgages to be held on stand-by until such time as they may be required. The mortgages were drafted in the event the repurchase of the out-parcel fell through. The out-parcel purchase closed. The stand-by mortgages held no legal consequences and were never pledged to BankEast, and should have been shredded [Allan App – 80,81]. Instead someone illegally filed the one on Center Harbor.”

4. In Peter M. Fisher v George S. Koper et al, No. 84-318; 1985, NH 195, 499 A 2d 1001, 127 NH 330, this Court said, “Where trial court has to consider extrinsic evidence in order to deduce the intentions of the parties, trial court’s construction of a contract will be upheld if supported by sufficient evidence. The clear and convincing evidence in this case clearly shows that the trial court erred in his deduction into the intentions of the grantor to the alleged contract, the so-called Center Harbor mortgage.

5. In Fisher v Koper [id], this Court continued to say, “mere physical possession of a deed by a grantee does not in and of itself constitute a delivery”. The record shows that there has never been any evidence presented in this case, or the prior incorporated cases, to prove that BankEast received delivery of the Center Harbor mortgage and deed. Nor, has there ever been any evidence to prove that BankEast gave any consideration to the Jean E.Vorisek Family Trust in exchange for the mortgage and deed. 

6. In Arwe v White, 117 NH 1025, 1028, 381 A 2d, 737, 740 (1977) the Court ruled that “An executed deed validly transfers title only when it is ‘delivered’ by the grantor with present, and intent to convey and it is ‘accepted’ by the grantee”. Appellant’s Reply on page 6 paragraph, 13(m) couldn’t be clearer: The nature of the conveyance subsequently changed during the period in question. BankEast was given a reconfirmation of the second mortgage that secured the land and permits in No. Woodstock, New Hampshire. The High Birches project’s value had been restored to in excess of $8 million dollars. The legal agents of BankEast had reason to know that contract involving the Center Harbor mortgage and deed was never closed. Knowing this fact they nevertheless illegally recorded the documents in the Belknap County Registry of Deeds.
7. In Newbury v Parsons, 103, 96,98, 166, A 2d, 231, 233 (1960), also cited as No. 4859, NH. 78, where McLane Law Offices argued the case on behalf of Parsons, this Court confirmed, “in the absence of other evidence, delivery may not be presumed because a deed was recorded”. The question presented in Newbury v Parsons [id] was ‘whether the grantor continued to have the right to control destination of the deed, and recall it if he desired. The Court found that, “If such control was retained by grantor there was no delivery”. The Court in its decision also cited the precedents of: Amazeen v New Castle, 76 NH 250, 253; Cook v Brown, 34 NH 460; Hayes v Davis, 18 NH, 600; and Cr Boody v Davis, 20 NH, 140. 
8. Hurlbert v Wheeler, 40, NH 73, states that the question of whether a deed is delivered is “one of fact to be ascertained from the intent of the parties at the time of execution”; and, in Cook v Lee, 72 NH 569, the Court said, “ Thus in order “to effectively transfer property to another there must be an intention on the part of the grantor to convey together with delivery of the deed and acceptance by the grantee; and the Court further stated in Cram v Ingalls, 18 NH 613, that “in the absence of other evidence delivery may not be presumed because it was recorded”.
9. In Wells v Iron Co., 48 NH. 491, 537, it was the Court’s opinion that, “although actual manual delivery is not established, delivery may be inferred from all the surrounding circumstance such as signing, attestation, acknowledgement, and recording but this evidence is prima facie and not conclusive”. The Center Harbor mortgage and deed were, in fact, illegally recorded in the Belknap County Registry of Deeds, by the legal agents of BankEast, who are, by all claims and sworn affidavits in this case, the predecessor’s in interest of the Appellee. The real question that should be in front of this Court, is whether there is sufficient evidence to warrant the finding that BankEast’s legal agents and its successors in interest were/are guilty of fraud in obtaining, recording and reconveying the alleged Center Harbor mortgage and deed, since 1989; and together that they are the proximate cause of all the damage that has befallen the Jean E.Vorisek Family Trust beneficiaries since that time. 

10. An attorney has the responsibility of protecting the interests of a client by legal and ethically means. The finding that the McLane Law Offices had reason to know about the facts and law surrounding all the precedent cases that attached to Parson, Fisher et al [id] gives clear and convincing evidence that McLane Law Offices, as officers of the court, were a party to the fraud upon the court and Appellant.

11. Black’s Dictionary defines FRAUD as, “ An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right, a false representation of a matter of fact whether by word or by conduct, by false or misleading allegations, or by concealment of that which should have been disclosed, which deceives and is intended to deceive another so that he shall act upon it to his legal injury”. 

12. Although Appellee cites the doctrine of ‘res judicata’ as Judge Smukler’s reasoning for not allowing the relitigation of the Center Harbor mortgage, it is settled law that fraud upon the Court makes void the orders and judgments of that Court. It is also well settled that any attempt to commit fraud upon the court vitiates the entire proceeding, and that this well settled law applies to judgments as well as to contracts and other transactions.

13. Appellee, due to its heavy reliance on Judge Smukler’s prior ruling as its basis for its foreclosure argument, has essentially agreed to the introduction of evidence that has already been incorporated herein to this case; and, that was additionally produced to Belknap Superior Court, in two prior Petitions to Quiet Title, by the Appellant, in which Judge James O’Neill and Judge Larry Smukler presided. Judge Larry Smukler has stated that he relied upon the prior findings of Judge O’Neill.

14. The other prong of Rule 12 D (5)(b) of New Hampshire Supreme Court, involves “appeals claiming abuse of discretion where the law governing that discretion is settled”; again, the Court in Fisher v Koper [id] agrees “the trial court is in the best position to judge the persuasion of the evidence and the credibility of the witnesses”. It is clear that Judge Kenneth McHugh erred in not allowing an evidentiary hearing to occur where the Nolan Affidavit of prior fraud upon the court would have been introduced by witness testimony.  Judge McHugh abused his discretion by not following this Court’s opinion in Fisher v Koper [id] when it said, “Superior Court’s equitable jurisdiction extend to granting relief from the effects of another person’s fraud…..” Appellant in its pleadings to the trial court laid out its damage model in order to show the court concretely how the ongoing fraud by the Appellee and its predecessors in interest had affected the Appellant, its family, and the integrity of the court itself. Judge McHugh not only abused his discretion, but the Appellant argues he step over the line and abused the court’s process himself. In Long v Long, No. 90-447-1992; NH 98, 611 A. 2d. 618,136, NH 25, this Court said, “Where a court’s authority is used, that act constitutes the ‘process’ element of an abuse of process claim”. Judge McHugh, perhaps because he was aware that ‘privilege extends to any information sought which would furnish a link in the claim of evidence needed to prosecute’, did not want to put the Appellee, the McLane Offices, and other New Hampshire officers of the court in jeopardy, therefore, he denied Appellant’s motion for an evidentiary hearing on the Nolan Affidavit, among other facts and law pertinent to this case. Judge McHugh was certainly aware that the Appellant had already filed a criminal RICO complaint in a related matter.
15. RSA 641:1 states that perjury may be established entirely by circumstantial evidence. The Nolan Affidavit is sworn testimony that if it were found to be true would compound the original fraudulent filing of the Center Harbor mortgage and deed with the compounded fraud of perjury in order to continue and compound the initial fraud upon the Appellant and the court, which includes the sabotage of the High Birches Mountain Springs located in No. Woodstock, New Hampshire.  A pattern of fraud would have been established and the Appellee’s Petition would become another predicate act of the ‘crime in progress’ to steal the assets of the Jean E.Vorisek Family Trust, that has been ongoing since 1989.
16. And finally, Rule 12 D (5)(c) of the New Hampshire Supreme Court incorporates “appeals claiming insufficient evidence or a result against the weight of the evidence”. The Appellant’s Notice of Appeal and Brief are replete with examples of factual error made by the trial court that led to his ‘result against the weight of the evidence’. RSA 545:2I, 4 is the legal underpinning that supports the theory whereby findings and rulings contrary to evidence supportable by the record are also erroneous as a matter of law. The Appellant repeatedly pleaded with the trial court to consider these errors during the pleadings process. The trail court did not heed Appellant’s warnings. The Appellant even raised other concerns issued by Federal Court Judge Hughes in re: FDIC v Hurwitz with respect to the FDIC’s penchant for perjury and coaching witnesses, but to no avail.

17. In Bibler v SN Servicing Corp, decided by Federal Bankruptcy Court on April 21,2004, the bankruptcy judge posted the case on the internet at miwb.uscourts.gov/jcsopinons/bibler v. sn servicing corp. The presiding bankruptcy judge opined that. “The opinions contained herein are only those judged to be of potential interest to the general public or legal community by the individual Judges.” If this judge had not made the forgoing decision to post the Bibler matter, the Appellant would not have had the important knowledge that the Bibler case denotes. To wit, SN Servicing Corp. and its clients have established a predatory pattern of doing business that Courts have a duty, as part of its public policy, to make known to the public so that it, the public, can be protected.
18. SN Servicing Corporation, as agent for Ingomar LP, as well as its other mortgage lender partners, is involved in an association that electronically recorded over 30,000,000 mortgages, by their own public admission. If  SN Servicing and its partner mortgage lenders have only mischaracterized one percent of those mortgages and deeds, then this Court and other courts holding oral arguments in the ‘klieg light’ of the public can only serve public awareness. 
19. The Appellee in its Motion says that, “ No novel issue of law is presented in this case.” This perhaps is the most troubling statement of all. The issues herein are not novel they are consistent with the RICO complaint that Appellant has already filed with the United State Department of Justice. The real tragedy here is that politics and the Court Rules required this pro se agent, without any assistance or legal background, to defend the theft of her family’s property over all these years. What is the probability that Appellant was able to find the cases Newbury v Parson’s [id], among the others, with all their beneficial implications?  This Appellant has been searching for cases such as Newbury et al for several years, and until this time has not been able to locate them. However, the record shows that McLane Law Offices had these case results at its collective litigious finger tips for over a decade; and so have all the trial courts. Amabello v Colonial Motors aka Andy’s Motor Service, 1977, NH 125, 374 A.2d, 1182, 117, NH 556, confirms that “trial court must construe evidence and all reasonable inferences, therefrom most favorably to party opposing motion”.  None of the trial courts applied their findings to the cases incorporated herein, or to any other law supporting the theory of any of these incorporated cases most favorable to this pro se. 
20. According to the Court’s ruling in, Knox Leasing v Robert K Turner, Town of Nottingham v Robert A Bonser, Nos 87-242, 88-107, “A pro se litigant not only must appear in person and argue before the courts on his or her own behalf, but also must draft all pleadings, briefs, and memoranda of law without the assistance of outside parties”. One wonders what the statistical probability is of any pro se agents’ right to gain access to the Courts of New Hampshire given the limitations placed upon him/her by Knox, and the bias of the Court’s Rules toward pro ses?

Wherefore, this pro se Appellant requests that this Court:

a. deny Appellee’s Motion to submit this case to a 3JX panel for decision without oral argument, pursuant to New Hampshire Supreme Court Rule 12-D (1) (b)(c); (5);

b. allow oral arguments to be heard in front of the full panel of the court under the ‘klieg light’ of the public.

c. Grant such further relief as is just and proper.

Respectfully submitted,

Jean E. Allan, et al pro se agent

Date: ______________________

Certificate of Service

I hereby certify that on April,___, 2006, I served the foregoing by mailing a copy thereof by first class mail, postage prepaid, to McLane Law Offices, 900 Elm Street, Box 326, Manchester, New Hampshire 03105.

Jean E. Allan, pro se agent, 309 Waukewan Road, Center Harbor, NH 03226 279-6425
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