THE STATE OF NEW HAMPSHIRE

SUPREME COURT

2005 TERM

PETITION FOR ORIGINAL JURISDICTION
(Supreme Court Rule 11)

_____________________________________________________________

INTRODUCTION

The Petitioner  John M. King invokes the supervisory authority and original jurisdiction of the Honorable New Hampshire Supreme Court to issue a Writ of Certiorari  on the Rockingham County Probate Court (Maher, J.) in the matter In re: Estate of Linn A. King (Docket Number 2002-0596; 2002-1250).  This extraordinary remedy is required as a result of substantial errors on the part of the Honorable Probate Court resulting in injustice to both the Petitioner and the wishes of his late father.  The Probate Court has ordered compliance to an undated hand-written document drafted within the time boundaries of a mediation session held under the umbrella of protection of the Rockingham Probate Court subject to the constraints of Probate Administrative Order 11 [A181] This document is partially the result of duress to participate in the mediation process imposed by Special Administrator Daniel W. Jones upon the Petitioner and his wife. Attorney Jones was appointed by the Court with a charter only to simply, “prepare an inventory of the estate and file it with the court by January 27, of 2003”. [A177] The hand written document is the product of Manifest Mistake and Plain Error on the part of the Probate Court.  The Petitioner alleges that Fraud, Mistake and Misconduct also occurred in the drafting of this document during the mediation session.  Due process was denied the Petitioner in a subsequent Probate Court Hearing which granted a motion compelling compliance to this disputed hand written document.  Timely appeals objecting to the Probate Court Order compelling compliance were filed with both New Hampshire Superior (10/29/2003) and Supreme (11/17/2003) Courts.  The Superior Court appeal requesting a jury trial was dismissed without prejudice and subsequently appealed to the New Hampshire Supreme Court (04/12/2004) where it was briefed and then dismissed under Rule 25.  Given that the Supreme Court was a “court of last resort” and that the Notice of Appeal filed was declined
, there are no other alternative remedies available to the Petitioner in the State of New Hampshire except to appeal by Petition for a Writ of Certiorari.  In this Petition  the Honorable Court is being asked to review the actions of the Lower Probate Court in the areas of :

· Jurisdiction

· Authority

· Observance and Compliance with the law

· Abuse of discretion

· Irregularities

· Bias

· Arbitrary, unreasonable and capricious actions


Upon completion of this review the Petitioner is seeking to vacate the Probate Court Order compelling compliance to the stipulation in question.  Relief is requested in the form of an Order to settle the estate of the decedent (the Petitioner’s father) as per the terms established in his will.  Further relief is being requested in the form of a Protective Order directing the Probate Court to refrain from unreasonable, arbitrary and capricious actions directed towards the Petitioner.  Orders and actions of the Probate Court have unfairly painted the Petitioner in a false light as a result of statements made by Attorney Daniel W. Jones. Statements  made have both distorted and exaggerated the facts and have implied anything but the absolute truth in presenting the tax positions of the decedent and his estate.  The Petitioner considers them a fabricated final hour attempt to paint him in a negative light so as to affect the appeal in the NH Supreme Court (2004-0405) objecting to  Attorney Jones’ appointment as Administrator to be replaced by the Defendant  as requested by his father  in his will
,
,
,
.


� Beginning in 2004, after the declination of the Notice of  Appeal filed on 11/17/2003, the New Hampshire Supreme Court began accepting most all appeals submitted under Rule 7 as Notice of Mandatory Appeals.  The Petitioner believes that the Notice of Appeal filed on 11/17/2003 most likely would have been accepted as a Notice of Mandatory Appeal if it were filed in 2004.  





� A Notice of Appeal was filed with the Supreme Court on 06/28/2004 to remove Attorney Jones as Administrator. On point of law,  NH RSA 567-A:7 provides that, “all proceedings in pursuance of the decision appealed from shall be stayed pending determination of the appeal by the supreme court”.  Both Attorney Jones and the Probate Court have ignored this law as Attorney Jones has been allowed to continue to do “business as usual”. Proceedings resulting from Attorney Jones’ actions until the Supreme Court could make a determination on the appeal objecting to his position as administrator have not been stayed. The Probate Court insists that separate interlocutory appeals should be filed on each of Attorney Jones’ actions for which there is an objection. Ignoring the law, the Probate Court insists that Attorney Jones services continue to be utilized rather than appointing a Special Administrator as provided for in NH RSA 567-A:7.





� Attorney Jones filed A Motion to Compel Answers to Interrogatories approximately one month following the Notice of Mandatory Appeal objecting to his appointment as Administrator,  This is eight months beyond the 12/2003 date in which he claims the Probate Court issued an Order appointing him as administrator.  Attorney Jones billed the estate for submitting interrogatories to the Petitioner during the eight months he served as Special Administrator prior to being appointed Administrator.  The Petitioner maintains that the interrogatories submitted following the appeal objecting to his position of Administrator constitute harassment and have been submitted for the purpose of affecting the credibility of the Petitioner in his appeal to remove Attorney Jones as Administrator of his father’s estate.





� The Petitioner filed a timely objection and requested a hearing on the matter of interrogatories submitted by Attorney Jones [A068].  The objection was  ignored and evidently not even considered by the Probate Court.  This fact is evidenced by the 8/31/2004 correspondence from Attorney Jones to Attorney Simmons for the Plaintiff in which Attorney Jones states, “… the Court ignored John’s request for a hearing on the interrogatory question.  The Judge also ignored his other requests contained in his objection” [A066]. Note that in his objection the Petitioner requested that the Probate Court order that Attorney Jones, Attorney Simmons and his client comply with discovery requests that the Petitioner had submitted.  Ignoring one parties discovery requests and compelling compliance to the discovery requests of the other appears as arbitrary and biased conduct on the part of the Probate Court towards the Petitioner. 





� The Probate Court continues to misapprehend the implications of a Supreme Court appeal objecting to Attorney Jones appointment as Administrator.  When Attorney Jones submits interrogatories after an appeal is made, action on the interrogatories should be stayed because they constitute a subsequent proceeding initiated by Attorney Jones and not because the question of answering interrogatories has been appealed; see second paragraph of 11/30/2004 Probate Order [A052].
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