VII. ORIGINAL JURISDICTION ARGUMENT


The Petitioner is requesting a review of the proceedings that have transpired to date as, given the current paradigm for civil probate litigation in New Hampshire,  there are no other means to assure that the Honorable Probate Court has kept within the  limits of  its legal authority in matters of Jurisdiction, Authority and Observance of the Law.  The Supreme Court has general superintendence of inferior courts to ensure that abuses such as arbitrary, unreasonable or capricious actions are absent from the judicial conduct of lower courts.  Should this Honorable Court grant this request for review of the lower Court’s actions, the Petitioner would pray that compliance to the Rules of Professional Conduct on the part of Attorneys appearing before the Honorable Probate Court is also deserving of this Court’s supervisory authority and attention.   Irregularities, which also include Perceived Probate Court Bias and Attorney Misconduct, listed in this Petition are supported by documents and pleadings included in the attached Appendix or will be included in any future Brief (if applicable).   The Petitioner is asking the Court for a review of the legality of the lower Court’s actions in matters of Jurisdiction, Authority, Observance of the Law and Abuse of Discretion.  Further the Court is being asked to determine if Probate Court actions were arbitrarily, unreasonable or capriciously imposed upon the Petitioner.  As a start, this partial non-inclusive list of the following irregularities for review and consideration by the Court is being presented to the best of the Petitioner’s knowledge, information and belief::

1. The Plaintiff’s attorney purposely failed to disclose adverse material facts of which he had knowledge in order to obtain an ex-parte restraining order on trust property on 10/29/2002.  This misconduct was presented to the Probate Court:

· 01/10/2005 Supplemental Memorandum filed by the Petitioner [A035]

· 10/12/2004 MOTION_TO_DISQUALIFY_ATTORNEY filed by the Petitioner [A054]

2. The Plaintiff and his attorney acted in a tortious manner to affect inheritance by attempting to again litigate matters that had been previously dismissed with prejudice in Massachusetts.  This misconduct is supported by and presented to the Probate Court

· 01/10/2005 Supplemental Memorandum filed by the Petitioner [A035]

· 08/02/2004 OBJECTION TO MOTION TO COMPEL ANSWERS TO INTERROGATORIES [A068]

· 01/24/2002 Dismissal by Massachusetts Probate Court [A187]

· 01/14/2002 Denial by Massachusetts of Motion by Dennis and Frank to delay of resolving the father’s financial issues until after the death of the father. [A188] 

3. 01/13/2003 Order [A177] consolidating trust (2002-1250) and estate (2002-0596 cases.  The Petitioner has argued that the Probate Court does not have subject matter jurisdiction over the trust case.  Rather, the Superior Court has jurisdiction in this matter.

4. Although  the Special Administrator was assigned only to prepare an inventory of the estate, his actions were focused upon the Petitioner to settle matters through mediation.  False statements, false impressions, negative innuendo and veiled threats were made by the Special Administrator in an effort to force the Petitioner into mediation and enforce any disputed settlement as binding.  This conduct of the Special Administrator, admitted by him as threatening [A099], was overlooked by the Probate Court. The Reply to Special Administrator [A131] filed by the Petitioner  on 07/09/2003 in response to the Special Administrator’s Motion for Instructions [A135] was apparently ignored.  

5. Probate Administrative Order 11 [A181] was drafted by the Justice hearing the Motion to Compel Compliance to the disputed stipulation on 07/10/2003.  A Manifest mistake was made by the Probate Court in that it did not rule to comply with the mediation policy it had published in this Administrative Order 11 and instead ruled to compel compliance to a document drafted during mediation.  An inherent bias exists as such a ruling is a self-serving imputed validation by the Probate Court on itself in an attempt to be viewed as a leader in the effective use of low-cost paid mediation using professional mediators.    

6. Due process was denied the Petitioner in the hearing to compel compliance to the disputed stipulation drafted during mediation.  This is supported by:

· A denial of a Renewed Motion to Continue [A129] filed by Attorney Jim Normand.  Having finally located an attorney to represent the Petitioner the day before the scheduled hearing, Attorney Normand was denied a continuance  to prepare for the hearing.  The  Petitioner was denied a full and fair opportunity to prepare for the 07/10/2003 Hearing with qualified legal counsel. 

· Denial of a Motion for a Continuance filed by the Petitioner [A137] to allow  time to find and retain an Attorney for the scheduled 07/10/2003 hearing, prepare a report on the Special Administrator [A131] and prepare a Memorandum affirming the existence of the decedent’s trusts. [A102]

7. The 05/17/2004 Defendant John M. King’s Reply to Plaintiff, Dennis King’s Opposition to Defendant’s Motion for a Continuance  and Motion for a Protective Order [A074] is just one of many examples of the Probate Court ignoring requests made by the Petitioner with a favorable bias directed towards the attorneys involved in the litigation.

8. Requests for hearings or findings on important material matters by the Petitioner went unanswered by the Probate Court.  Findings by the Probate Court were avoided making it difficult to present a basis for any appeal.  Is this right?  In the court documents for this litigation, there are a plethora of examples typifying this behavior. Following are just two examples which typify the non responsiveness on the part of the Probate Court which the Petitioner has experienced:  

· A request for a hearing on the appointment of Attorney Jones as Administrator was requested.  None was given and Attorney Jones was appointed as Administrator of the Estate of Linn A. King.  A Motion for Reconsideration objecting to Attorney Jones appointment was filed and conveniently this motion was not ruled on until over seven months later at a hearing held on 05/19/2004.  At that hearing the Court  stated with respect to the Motion for Reconsideration, “Well, we’// pull it out for you, sir. … but I believe we’ve dealt with it already” [A073] Somehow this commitment to provide this document was forgotten or lost in the shuffle just as the Motion for Reconsideration objecting to Attorney Jones appointment was “administratively lost”.  A bonding application was approved by the Court for Attorney Jones position  in December of 2003.  This was a contested appointment.  The Petitioner did not receive a copy of any signed  Orders from the Probate Court relating to Attorney Jones appointment..  During a deposition taken of Attorney Jones on 05/11/2004, he was asked when he was appointed administrator of the estate of Linn King.  His reply was, “Sometime around June of 2003, I think.  I believe the court’s order speaks for itself.” [A100] Something is not right.  Even though his appointment is contested, the Petitioner has never received a copy of a signed Court Order appointing Attorney Jones as Administrator.  The Petitioner has been unable to obtain a copy of Attorney Jones’ Letter of Appointment that has a probate seal on it.  The copy provided the Petitioner stated that it was invalid without a probate seal.  Finally when the Petitioner provided Attorney Jones with a copy of his father’s tax return for the year his father passed on,  Attorney Jones filed a motion with the Probate Court to have a Special Administrator assigned in order to obtain an outstanding tax refund of approximately four thousand dollars ($4000). Something is wrong.

· A hearing was requested on Attorney Jones Motion to compel Answers to Interrogatories and ignored. [A072]  The only hearing held on this issue was a show cause contempt hearing where the  Petitioner was unable to argue his objections or examine Attorney Jones under oath.  Findings of the Court did not address any of the Petitioner’s objections [A018] and the Petitioner was compelled to file a Supplemental Memorandum on the hearing because this order unfairly cast him in a negative light. [A001]

9. Requests for discovery by the Petitioner have been ignored by the Probate Court.  Valid objections to discovery requests made by the Petitioner [A068] [A043] have resulted in this Petitioner being threatened with arrest for non-compliance.  Actions by the Probate Court have been arbitrary, unreasonable and capricious.  To the Petitioner, the priority of the Probate Court is on excellent settlement metrics at the expense of justice, the rights of heirs and the honoring and enforcement of decedent wishes as expressed in their wills.    

10. Failure to honor the constraints of NH RSA 567-A:7, ignoring violations of the Rules of Professional Conduct on the part of attorneys, suspected ex-parte communication
, failure to recluse when requested or even acknowledge such a request, perceived bias towards attorneys because of LAC and LCL involvement and violation of the maxim “equity follows law” are all further areas which are deserving of this Court’s supervisory attention and will further be addressed in particular by brief  should the Supreme Court request one and grant the Petitioner’s prayer and  issue a Writ on Certiorari. 

______________________________________________________________________________

AT THIS POINT THE SUPREME COURT IS BEING ASKED TO REVIEW QUESTION D.

What irregularities have occurred on the part of the Probate Court and attorneys involved in the course of this litigation?

______________________________________________________________________________

Not all Probate Court Bias, Irregularities  and Attorney Misconduct have been brought to the attention of the Court in this Petition. Time, space and numerous Petitioner “senior moments” do not permit.  In New Hampshire, NH RSA 311:6 provides that every attorney admitted to practice shall take and subscribe, in open court, the oaths to support the constitution of New Hampshire  and of the United States.  Attorneys admitted to practice swear that they will do no falsehood, nor consent that any be done in the court, and if they know of any, that they will give knowledge thereof to the justices of the court, or some of them, that such falsehood may be reformed. A component system is only as good as its worst part. There is a problem and the Petitioner prays that what he has included  sufficient information for the Supreme Court to grant a discretionary review of the actions of the Probate Court and reform any substantial injustice that has occurred. 

NH RSA 490:4 empowers the Supreme Court with general superintendence of all courts of inferior jurisdiction to prevent and correct errors and abuses, including the authority to approve rules of court and prescribe and administer canons of ethics with respect to such courts.  As a court of final jurisdiction on questions of law and general superintendence of inferior courts, the Supreme Court has the authority to issue a Writ of Certiorari.  Upon completion of a review the lower court proceedings the Petitioner is seeking to vacate the Probate Court Order compelling compliance to the stipulation in question or in the alternative, Order a full and fair evidentiary hearing by an unbiased Special Judge Master.  In vacating compliance to the stipulation, relief is requested in the form of an Order to settle the estate of the decedent (the Petitioner’s father) as per the terms established in his will and terminate the trusts of the decedent as per the words established by the trust settlor (decedent) as reflected in the words of the trust instrument.  Further relief is being requested in the form of a Protective Order directing the  Probate Court to refrain from any future unreasonable,  arbitrary and capricious actions directed towards the Petitioner. 

�  The Petitioner informed the Rockingham County Probate staff he would be unable to attend a 9AM hearing scheduled for 04//12005.  Medical problems were responsible for the Petitions being unable to notify the Court until a half hour before the hearing.  The Rockingham County Probate Staff assured  the Petitioner that a note had been left on the Judges desk before the hearing was scheduled to start.  Yet, the hearing went forward resulting in ex-parte communication.  The Order issued form the hearing incorrectly stated that the Petitioner had not informed the Court until 11AM.  This is not right and certainly demonstrates a bias on the part of the Probate Court!  
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