NEW HAMPSHIRE SUPREME COURT

RULE 7 NOTICE OF MANDATORY APPEAL


This form should be used for an appeal from a final decision on the merits issued by a superior court, district court, probate court or family division court except for a decision from: (1) a post-conviction review proceeding; (2) a proceeding involving the collateral challenge to a conviction or sentence; (3) a sentence modification or suspension proceeding; (4) an imposition of sentence proceeding; (5) a parole revocation proceeding; or (6) a probation revocation proceeding.

1. COMPLETE CASE TITLE AND DOCKET NUMBERS IN TRIAL COURT

ESTATE OF LINN A. KING NOTE 1
 (Probate Court Docket Numbers 2002-0596, 2002-1250)



2.  COURT APPEALED FROM AND NAME OF JUDGE(S) WHO ISSUED DECISION(S)

Rockingham Probate Court

    Probate Judge John R. Maher


3A.  NAME AND ADDRESS OF APPEALING PARTY.  IF REPRESENTING SELF, PROVIDE TELEPHONE NUMBER

John M. King

  85 Myrtle St.

Lowell, Massachusetts 01850-2129

603.498.7690



3B.  NAME, FIRM NAME, ADDRESS AND TELEPHONE NUMBER OF APPEALING PARTY’S COUNSEL

pro se


4A.  NAME AND ADDRESS OF OPPOSING PARTY
Dennis C. King 

5926 Kalanianaole Highway 

Honolulu, Hawaii  96821-2310


4B.  NAME, FIRM NAME, ADDRESS AND TELEPHONE NUMBER OF OPPOSING PARTY’S COUNSEL

Wayne F. Simmons, Jr. Esq. 

Morris, Rossi & Hayes

32 Chestnut Street

Andover, MA  01810-3624

(11/03)

NOTE 1: Previously, a Notice of Mandatory Appeal was filed by this Petitioner on May 16th of 2005 listing five (5) appeal questions resulting from the Probate Hearing held on May 5th of 2005.  This second Notice of Mandatory Appeal contains major questions that are separate and apart from the appeal filed on May 16th of this year. This appeal challenges the Constitutionality of the Omnibus Justice Act of 1993; specifically, the expansion and authority of the jurisdiction of the Probate Court as a result of this legislation. This challenge was explicitly presented in argument during the May 5th hearing. A separate docket number is respectfully requested.
5.  NAMES OF ALL OTHER PARTIES AND COUNSEL IN TRIAL COURT
Attorney Daniel W. Jones; 129 Water St., POB 526; Exeter, NH  03833-0526 NOTE 1 

Frank O. King; 3 Laurel Hill Dr.; Sandown, NH  03873-2410NOTE 2
Bernadette C. King; 85 Myrtle Street; Lowell, MA  01850-2129NOTE 2


6.  DATE OF CLERK’S NOTICE OF DECISION OR SENTENCING.  ATTACH COPY OF NOTICE AND DECISION.
    not applicable

DATE OF CLERK’S NOTICE OF DECISION ON POST-TRIAL MOTION, IF ANY. ATTACH COPY OF NOTICE AND DECISION.            

   05/06/2005

7. CRIMINAL CASES: DEFENDANT’S SENTENCE AND BAIL STATUS

not applicable

8.  APPELLATE DEFENDER REQUESTED?

     IF SO, CITE STATUTE OR OTHER LEGAL AUTHORITY UPON WHICH CRIMINAL LIABILITY WAS BASED AND ATTACH FINANCIAL AFFIDAVIT (OCC FORM 4) not applicable

9.  IS ANY PART OF CASE CONFIDENTIAL?  IF SO, IDENTIFY WHICH PART AND CITE AUTHORITY FOR CONFIDENTIALITY.  SEE SUPREME COURT RULE 12.  NO

10.  IF ANY PARTY IS A CORPORATION, LIST THE NAMES OF PARENTS, SUBSIDIARIES AND AFFILIATES. not applicable

11.  DO YOU KNOW OF ANY REASON WHY ONE OR MORE OF THE SUPREME COURT JUSTICES WOULD BE DISQUALIFIED FROM THIS CASE?     _____YES     ___X__NO

IF YOUR ANSWER IS YES, YOU MUST FILE A MOTION FOR RECUSAL IN ACCORDANCE WITH SUPREME COURT RULE 21A.

12.  IS A TRANSCRIPT OF TRIAL COURT PROCEEDINGS NECESSARY FOR THIS APPEAL?

       __X___YES     _____NO

IF YOUR ANSWER IS YES, YOU MUST COMPLETE THE TRANSCRIPT ORDER FORM ON PAGE 4 OF THIS FORM.

NOTE 1: A Mandatory Notice of Appeal objecting to the appointment of Attorney Jones as administrator of the Estate of Linn A. King has been filed and accepted by the Court as Docket Number 2004-0405 and scheduled for briefing.  The Petitioner’s Brief has been filed at this time. 
NOTE 2: Interested parties in Probate Court Docket Numbers 2002-0596 and 2002-1250 not currently represented by counsel.

13. LIST SPECIFIC QUESTIONS TO BE RAISED ON APPEAL, EXPRESSED IN TERMS AND CIRCUMSTANCES OF THE CASE, BUT WITHOUT UNNECESSARY DETAIL.  STATE EACH QUESTION IN A SEPARATELY NUMBERED PARAGRAPH.  SEE SUPREME COURT RULE 16(3)(b).

1. Does the expansion and authority of Probate Court jurisdiction, as provided for in the Omnibus Justice Act of 1993, exceed the constraints of Article 80 of the New Hampshire Constitution such that NH RSA 543 is UNCONSTITUTIONAL?

2. Does the Probate Court have the Authority and Subject Matter Jurisdiction to enforce the terms and conditions contained  in the Order that it issued as a result of the May 5th of 2005 hearing for Probate Docket Numbers 2002-0596 and 2002-1250?

NOTE:

   Appended to this four page Notice of Mandatory Appeal is:
· Notice of Decision                                                                           A001

· 05/05/2005 Order of Probate Court                                              A002 to A005

· 05/12/2005 Supplemental Appraisals Memorandum                  A006 to A009

· 05/23/2005 Supplemental Memorandum                                      A010 to A017

                          re: 05/05/2005 Order of Probate Court

14. CERTIFICATIONS

I hereby certify that every issue specifically raised has been presented to the court below and has been properly preserved for appellate review by a contemporaneous objection or, where appropriate, by a properly filed pleading.








____________________________________








     Appealing Party or Counsel

I hereby certify that on or before the date below, copies of this notice of appeal were served on all parties to the case and were filed with the clerk of the court from which the appeal is taken in accordance with Rule 26(2).

   June 6, 2005   



            _____________________________________


Date





     Appealing Party or Counsel

TRANSCRIPT ORDER FORM

INSTRUCTIONS:

1.  If a transcript is necessary for your appeal, you must complete this form.

2.  List each portion of the proceedings that must be transcribed for appeal, e.g., entire trial (see Superior Court 
     Administrative Rule 3-1), motion to suppress hearing, jury charge, etc., and provide information requested.

3.  Determine the amount of deposit required for each portion of the proceedings and the total deposit required 
     for all portions listed.  Do not send the deposit to the Supreme Court.  You will receive an order from the 
     Supreme Court notifying you of the deadline for paying the deposit amount to the trial court.  Failure to pay 
     the deposit by the deadline may result in the dismissal of your appeal.

LIST EACH PORTION OF CASE PROCEEDINGS TO BE TRANSCRIBED.

DATE OF PROCEED-ING
TYPE OF PROCEED-ING
LENGTH OF PROCEED-ING
NAME OF JUDGE(S)
NAME OF COURT REPORTER (IF PROCEEDING WAS RECORDED SO INDICATE)
PORTIONS PREVIOUSLY PREPARED **
DEPOSIT (SEE SCHEDULE BELOW) 

May 19

  2004
All Pending Matters Hearing
Approxone hour (25 pages) 
Maher
Denise   Pearl
2004-0543 Original and four copies request
$



May 05

  2005
Show Cause

Hearing
Approx

One

Hour

(25

pages)
Maher

NONE
$175




































             DO NOT SEND DEPOSIT AT THIS TIME.

TOTAL DEPOSIT:

$175



SCHEDULE OF DEPOSITS

Length of Proceeding 





Deposit Amount
Hearing or trial of one hour or less



$ 175

Hearing or trial up to ½ day




$ 450

Hearing or trial of more than ½ day



$ 900/day

Previously prepared portions




Number of pages x $.50 per page per copy









  If additional copies are needed

NOTE:  The deposit is an estimate of the transcript cost.  After the transcript has been completed, you may be required to pay an additional amount if the final cost of the transcript exceeds the deposit.  Any amount paid as a deposit in excess of the final cost will be refunded.  The transcript will not be released to the parties until the final cost of the transcript is paid in full. 

** For portions of the transcript that have been previously prepared, indicate number of copies that were prepared.

1
1

