Jean E. Allan

309 Waukewan Road

Center Harbor, NH 03226

603-279-6425

February 22, 2006

Anthony McManus, Executive Secretary

New Hampshire Supreme Court 

Committee of Judicial Conduct

383 Central Avenue Suite 303

Dover, New Hampshire 03820

RE: Grievance Judge Kenneth McHugh 2005-E-078

Dear Executive Secretary McManus:

On February 8, 2006, I filed a Reply in re: NHSC # 2006- 814 that has been accepted, and briefed. [See attached complete record of Appeal, Briefs and Reply] I am now awaiting the decision of the Court as to whether my Appeal will be scheduled for oral argument, or dismissed. In the meantime, I am now following up on your suggestion to write a more complete grievance to the Committee, in re: Judge McHugh.

I have requested that the Court review the decisions of Judge McHugh in accordance with its Rule 16: Plain Error, in order to determine whether my rights to due process have been violated. The trial court record is replete with examples that demonstrate Judge McHugh’s lack of judicial temperament, his abuse of his discretion, and his overall bias toward me personally. Many of the examples that I have cited rely upon Canons of Judicial Conduct, in particular Canon 3. Therefore, I would request that the Committee review the material in NHSC #2006-814, as incorporated into this grievance. 

Although this grievance incorporates all of the issues raised in the Appeal, I have expanded the complaint in order to lay out the broader context of a more subtle bias against me that exists within the State of New Hampshire’s Judicial Branch of government; and, the other two branches, that I realize are not in your jurisdiction. 

This most recent grievance follows a long line of complaints where in which I have sought the State’s assistance in resolving. At this time I renew my request that an independent counsel to be appointed so that the State and I can reach an amicable solution that will cause the real culprits to pay for all the damages that I and my family have experienced over these many years.

The grievance against Judge McHugh is but another exemplar as how things have gone so very wrong in this great State. For the sake of brevity, I have selected the concepts of ‘abuse of process’, and ‘malicious defense’ to demonstrate my point. [The Canons define the term “law” as it ‘denotes court rules as well as statutes, constitutional provisions, and decisional law’. Most of my citings are case or decisional law decided by the New Hampshire Supreme Court.]

Controlling Applicable Decisional Case Law 

Abuse of Process

At the heart of this grievance is the complaint that Judge McHugh used his authority which constituted, according to Long v Long, no 90-447, 1992 2 NH 98, 611 A 2d 618,136, NH 25, the ‘process element’ of an abuse of process claim.  Moreover, the Court continued, "Where a court's authority is not used, there is no `process.'" Long, 136 N.H. at 31, 611 A.2d at 624. [23] In Long, we adopted the Restatement (Second) of Torts definition of abuse of process, which states in part: [24] "The gravamen of the misconduct for which [liability for abuse of process] is imposed is not the wrongful procurement of legal process or the wrongful initiation of criminal or civil proceedings . . . . The subsequent misuse of the process, though properly obtained, constitutes the misconduct for which the liability is imposed under the rule stated in this Section."

[26 [27] [T]he institution of an action is not a ‘process’ of the court. Rather, an action is instituted upon the filing of a pleading or complaint by a party. ‘Process’ is issued by the court, under its official seal. It is any means used by the court to acquire or to exercise its jurisdiction over a person or over specific property. . . . 


In a nutshell, my grievance is that for whatever reason, which I will posit upon later, Judge McHugh was biased to such a degree that he was willing to use his authority to allow the court’s ‘process’ to be abused. It has been my experience with the Judicial Branch that Judge McHugh is not unique in his willingness to use his judicial authority to allow a fraud upon the court to be ‘processed’, by related parties of SN Servicing Corporation, as agent for Ingomar, LP et al. [Please accept as incorporated herein, the prior related grievances that I have filed with the Judicial Conduct Commission, that have never been reached due to the unconstitutionality of the Commission itself. If you do not have direct access to this complaint, please let me know and I will supply you with a copy.]

Malicious Defense

As my Reply states, Judge McHugh, at the very least, should have ordered competent counsel to be appointed to assist me in the defense of the Decree for Foreclosure brought by Petitioner against property owned by the Jean E. Vorisek Family Trust, not a party named in the Petition. Instead, he ruled, in an Orwellian, and biased way, that my defense was ‘frivolous’ and that I personally was acting ‘vicious’, and essentially delusional in raising any defense, at all. The effect of his rulings was that the defenses I had raised in my pleadings were ‘malicious’, and that I was to be held responsible for Petitioner’s attorney’s fees.


The New Hampshire Supreme Court in,[46] Van Patten and Willard, supra at 923, note that "[t]he action for malicious defense is also needed to protect the integrity of the judicial process, to deal with dishonest and unethical behavior, and to discourage misuse and abuse of limited judicial resources." "When the lawyer goes beyond the role of counselor and intentionally initiates defensive action that harasses the plaintiff and that the attorney knows or should know is without a credible basis, then the attorney, no less than the client, should be liable." Van Patten & Willard, supra at 927. Van Patten, does not say that a judge can, must or should misuse this doctrine in order to allow the court’s ‘process’ to be abused.

The Court continued, “[47] In answer to the second transferred question, regarding the elements of malicious defense, we adopt the following standard: [48] One who takes an active part in the initiation, continuation, or procurement of the defense of a civil proceeding is subject to liability for all harm proximately caused, including reasonable attorneys' fees, if [49] (a) he or she acts without probable cause, i.e., without any credible basis in fact and such action is not warranted by existing law or established equitable principles or a good faith argument for the extension, modification, or reversal of existing law, [50] (b) with knowledge or notice of the lack of merit in such actions, [51] (c) primarily for a purpose other than that of securing the proper adjudication of the claim and defense thereto, such as to harass, annoy or injure, or to cause unnecessary delay or needless increase in the cost of litigation, [52] (d) the previous proceedings are terminated in favor of the party bringing the malicious defense action, and [53] (e) injury or damage is sustained. [54] Van Patten & Willard, supra at 933-34. These elements essentially mirror those required to prove the tort of malicious prosecution. See ERG, Inc. v. Barnes, 137 N.H. 186, 190, 624 A.2d 555, 558 (1993); cf. Restatement (Second) of Torts Section(s) 674 (1976).”

Considering that prior to Judge McHugh’s appointment to the bench in this matter, I had already informed the court by filing a sworn affidavit of a witness, Nolan, who had recently come forward, overcoming a fear for his life, stating that a fraud had been committed upon the trial court in an earlier related matter, 97-E-0202; and that the outcome of the earlier matter would be substantially different if the ‘newly discovered’ evidence were to be admitted into the record now. One can posit that the appointment of Judge McHugh to this matter was no accident; and, that Judge McHugh came fully informed about the contents of the Affidavit. Yet, he immediately took the position that I was raising a ‘malicious defense’. One has to ask, what harm could there have been to Justice to re-open the record and allow the ‘newly discovered’ evidence in? The answer appears to lie in the past.

Short Historical Summary

The Decree for Foreclosure makes a claim upon an alleged mortgage that was filed in the Belknap County Registry of Deeds, in October 1989. The long torturous history of this alleged claim dates back to July 1988, when the borrowers Business Assets Management, Inc. and Senter Cove Development Company, Inc. and Jean E.Quinn, individually, opened a $400,000 revolving line of credit with BankEast. BankEast secured the line with a first mortgage on the development rights in the real estate project known as High Birches, and secured a second mortgage on the land itself. [A complete history of this transaction and the parties involved can be found in the record on Appeal, which incorporates the prior cases] 

What is of import here is how I became involved in Senter Cove Development Company, Inc. in the first instance. And, for that answer I have to take you back even farther to the early mid-80’s and to the fraud named Blondheim. I was the whistle-blower who inadvertently uncovered the fraud while retained by a client to do due diligence on a Blondheim partnership. While in due diligence I found irregularities between what the company was doing for business, and what it represented in its prospectus. I found a Ponzi scheme. I informed one of the owners of my findings. [That owner happens to be Nolan, in this matter.] I gave Nolan 24 hours to either go to the authorities, or that I was bound by law to report the fraud. He went to the authorities and the rest is New Hampshire history.

My agreement with Nolan was that my identity would be kept anonymous. The agreement was not kept and Nolan exposed my identity to the New Hampshire Attorney General’s Office. Attorney Generals at that time were Gregory H. Smith, now a senior partner of McLane Law Offices and opposing counsel in this matter; and Charles Grau, who later represented me in this matter, and who I filed a complaint against with the Professional Conduct Committee, in 1994. Steve Merrill became Attorney General in 1984. The law firm of Broderick and Merrill were litigation lawyers of mine in the same matter. John Broderick is currently Chief Justice of the New Hampshire Supreme Court. All evidence points to the fact that it was someone from the Attorney General’s office who leaked my name.

In hindsight, I now know more about who all was involved in the Blondheim Ponzi scheme fraud. Several other insiders have ‘confessed’ to the broader tax shelter - kickback fraud that involved lawyers, doctors, bankers, and other very important people. Theses people lost a lot of money because of the blow-up of Blondheim. I am now aware that some of those VIPs who had been stung were looking for payback and I became the target. I now know that Bussiere & McHugh were known by, and did work for, those VIPs.

Additionally, I later found that prior to my purchase of Senter, from the Danboises, Senter had been involved in an S&L bank robbery scheme, that was not reported in its financial records that I had reviewed with my accountant and lawyer, who at that time was McLane Law Offices, prior to the purchase of the company.  Once Business Assets purchased Senter, whose other property was the High Birches real estate development, the trap was set. The date was May 1987. As farfetched as this all seems the ‘Confessions’ that I have read make my experiences merely a part of a larger pattern termed a ‘work up’. 

I have explained in detail the names and events that took place that enticed me into buying Senter Cove Development Company, Inc. to the USDOJ, Criminal Fraud Division, in my Hobbs Act violation complaint. This complaint, which was filed in 2003, was prompted by events that occurred on, September 11, 1997, when a cocktail of chemicals to include heavy metals and other carcinogens contaminated the production well at the High Birches Mountain Springs. Things were already bad. I had filed a civil RICO lawsuit against some of those whom I charged with fraud against my companies and me. But, after the contamination, my troubles escalated due to New Hampshire willingness to use its sovereign powers to assist the VIPs.

All the evidence shows that some of the VIPs were able to use agents, officers, and other representatives of the State to make certain that the water business would be ruined forever. The sequence of events began with an ex-parte contact with the federal judge in the RICO case, who shortly after being contacted abstained. The judge cited that “New Hampshire wanted to police its own environmental problems’. The RICO defendants had filed a Motion for Possession stating that I was the primary suspect in the contamination. However, after New Hampshire gained jurisdiction, it closed the investigation without investigating anything, thus leaving me tainted as the culprit and no way to clear my name. There are more predicate acts that I have already reported to USDOJ, and would be willing to share with a special counsel, if one were to be appointed.

By all odds, I should be dead by now. I am lucky that I am not. However, I have been stripped of all my assets, my identity has been stolen and I have no viable social security number, and my family lives in fear. But we have all agreed that as long as I have a breath of life, I will continue to fight for the rights of my family, myself, and for the protection of our groundwater: all of which I feel I have a duty to protect.

Today’s buzz is about the national security of the ports, which is an important issue, but even more important is the issue of groundwater security. Once I made the determination that I would protect the groundwater and not sell out the rights in an IPO, my fate was sealed. The Petitioner in the Appeal is a successor in interest and major financial supporter of parties who are financially linked to the owners the company owned by the UAE, whose owners hopefully now will be scrutinized by Congress, and the press. 

Issues with McHugh

Evidence

The New Hampshire Supreme Court has said that, “A party is entitled to judgment only when his case is established by the sole reasonable inference from undisputed facts”. “The trial court must construe evidence and all reasonable inferences, there from most favorably to party opposing motion. See Amabello v Colonial Motors aka Andy’s Motor Service, 1977 NH 125, 374 A2d 1182, 117 NH 556. The Court continued to say, “if evidence is conflicting or several reasonable inferences may be drawn the motion should be denied”. 

It would appear however, that because of Judge McHugh’s pre-biased predilection, any defense or evidence that I raised would be ‘malicious’, and therefore not recognizable to the trial court. So it was no surprise that Petitioner SN Servicing, through its counsel, McLane Law Offices, wrote their own issue as to,” Whether the Superior Court (McHugh, J.) properly granted the Appellee’s petition for sale by decree pursuant to RSA 479:22 where the Appellee presented uncontested evidence that it owns the subject debt and mortgage and the Appellant has failed to pay the debt”. The Petitioner had already assured Judge McHugh in one of its pleadings [see Appendix 71] that the New Hampshire Supreme Court would affirm him. Judge McHugh may not be a good judge, but he is a good soldier of the Court, and it appears that his protection is secured, at least if McLane Law Offices can be believed.

Judge McHugh forbade me to plead in my Amended Motion to any evidence prior to October 2002, citing res judicata; and refused to re-open the record to allow the Nolan Affidavit testimony to be heard. In fact, Judge McHugh denied without recognition everything I pleaded. 

Reconsideration

After each ruling from Judge McHugh, I filed a Motion for Reconsideration “in order to present points of law or fact that the court has overlooked or misapprehended”, Barrows v Voles 141 NH 382, 687, A 2d 979,990 (1996). According to Palazzi Corp. v Stickney, 136 NH 250, 254, 619 A 2d 1000, 1003-4, “ the trial court has the discretion to either not consider the issue or re-open the record and allow the parties to present evidence. And, “when the trial court decides not to re-open the record it should set forth the exact basis for its denial of the motion for reconsideration to allow for meaningful and appellate review. CF id @ 254, 619 A 2d 1004. I have asked for that Appellate review of this issue. The visceral tone Judge McHugh took in debasing Nolan’s Affidavit, would tend to lead one to think that he protests too much, especially in light of the fact that his law firm worked for several companies that Nolan had financial interests in, besides Blondheim. It difficult to believe that Judge McHugh did not know whom Nolan was from the beginning.

I argue that one can find some rational for Judge McHugh’s reluctance to re-open the record, in Demauro v Demauro, 712 A 2d. 623 (NH No 97-136). Demauro was a divorce case where the defendant pleaded his Fifth Amendment rights against self-incrimination. The defendant cited RICO complaint that had already been brought against him, and claimed that his answers to the questions in the divorce case could serve as a link in the chain of evidence necessary to prosecute him for those offenses. Judge McHugh was trial court judge in Demauro. The Court agreed with defendant and ruled that the test is whether Federal Prosecution could occur. Defendant was allowed to plead the fifth.

In the case on Appeal, Federal Prosecution could occur, and therefore, it would be of great embarrassment to all the VIPs who would have to testify in re: Nolan Affidavit to have to plead the fifth. Judge McHugh spared them all by denying my Motion and citing me for ‘malicious defense’. 

Costs and Attorney’s Fees Test and Standards

In Daigle v City of Portsmouth, 91-515, 1993, NH 121, 630 A 2d 776, 137, NH 572, Judge McHugh was reversed. The Court ruled that abuse of discretion applied to lower court’s decision on attorney’s fees. The Court ruled that, “The unnecessary character of a judicial proceeding may justify an fee award as compensation for those who are forced to litigate against an opponent whose position is patently unreasonable”.  And it further ruled that exceptions to the fee rule that parties pay their own lawyers is “where litigation is instituted or unnecessarily prolonged through a party’s oppressive, vexatious, arbitrary, capricious, or bad faith conduct”. In this matter, Judge McHugh’s decision was a ‘no brainer’. He ruled that I had displayed the above described conduct, and not the Petitioner, whom we charged time after time of committing ‘a crime in progress’ to steal the Center Harbor property.

In applying abuse of discretion standard, the Court said it ‘looked for some support in the record for trial court’s decision. See Maguire v Merrimack Mutual Ins. Co., 133 NH 51,54,573, A2d 451, 453 (1990). The Court continued to say that, “The focus in such cases is on ‘a litigants’ unjustifiable belligerence or obstinacy where an action is commenced, prolonged, required or defended without any reasonable basis in the facts, provable by evidence”. See Town of Nottingham v Bonser 131 NH 120, 133, 552 A2d 58, 65 (1988) (persistent course of contumacious action warranted fee award)

The paragraph above may be good law, but when applied to the wrong party due to bias and judicial intempermant, it abuses the ‘process’ that the judge has sworn a duty to protect. The Court has said, “ The integrity of the ‘process’ and its continuing viability depends, however, on the members of the bar, who are in a position of privilege to use it. Consequently there is a concomitant duty not to abuse it”.

As I stated before, although I believe that Judge McHugh is a bad judge; he was appointed for a reason to sit on my case. Just like Judge O’Neill and Judge Smukler were appointed in the prior matters. The past two judges were affirmed, and we are promised that Judge McHugh will be also. Many of those sitting in judgment today were the VIP’s of the mid-80’s. 

Sovereign Immunity

In 1985, the Court decided issues of sovereign immunity that had been proposed in House Bill 440, as amended. HB 440, as amended, was to provide a comprehensive procedure for bringing claims against the state and its employees and to address the procedural and financial inadequacies of existing legislation. [RSA 541-B.]

Essentially the Court decided that State may not immunize itself from liability for intentional torts committed by government officials, where the official does not reasonably believe in the lawfulness of his conduct. [NH Const part 1. Art 2,12.] When the State contacted the Federal Court judge in the 1995 RICO case asking for jurisdiction in order to ‘police its own environmental problems’, the contact in and of itself could be construed as reasonable and lawful. However, when the State took jurisdiction and then knowingly terminated the investigation leaving me with a cloud over my head for all these years, intention is called into question, and the State would most probably fail the test set by the Court. And, the actions it subsequently took compound the State’s defense.

“The Court established a 6 year statute of limitations which begins to run when the plaintiff knows, or, in the exercise of reasonable care, should know that he has suffered an injury and that it may have been caused by the defendant”, in this case the State. NH Const part 1 Art 2, 12. I have all but exhausted all the remedies that are available to me in New Hampshire for restitution of past wrongs and damages.

Principles of equal protection are intended to ensure that persons similarly situated are similarly treated by government. N.H. CONST. pt. 1, arts. 2, 12. Whether an action taken by the executive branch of government may be immune from liability depends on whether the particular governmental conduct which caused the injury is one characterized by the high degree of discretion and judgment involved in weighing alternatives and making choices with respect to public policy and planning. N.H. CONST. pt. 1, art. 37.

At this point in time, I have a Right to Know request pending with the Executive Branch requesting information in re: wire taps and other search and seizure issues. I have the proof of the invasions, what I want to know is whether the invasion was with or without a warrant. As of this writing there has been no response.

It is a matter of public record that my testimony was in part the cause of the censure of former Speaker of the House Gene Chandler, who said in his defense that he was not my problem – but that my real problem lies with the Judicial Branch; and, he should know.

Therefore, for all the above reasons, “ I hereby swear of affirm under pains and penalties of perjury that the information contained in this grievance is true to the best of my knowledge”.

Respectfully Submitted,

Jean E. Allan, 309 Waukewan Road, Center Harbor, New Hampshire, 03226 279-6425 

WEBHELPER NOTE:
· This grievance was Denied by the Judicial Conduct committee on 03/14/2006
· A Motion for Reconsideration re the 03/14/2006 denial was filed with the Judicial Conduct Committee on 03/17/2006
· 
On 04/18/2006 the Judicial Conduct Committee Denied the Motion for Reconsideration filed with it on 03/17/2006
· On 04/21/2006 the New Hampshire Supreme Court Affirmed the Trial Courts ruling in Appeal Case Number 2005-0814 (Supreme Court Rule 25(8))

� � HYPERLINK "http://www.nhjustice.net/DOCS/20060424_JCC_request_letter_for_good_cause_standard.doc" ��GOOD CAUSE� OR JCC/NHSC EX-PARTE COMMUNICATION?
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