State of New Hampshire

Laconia District Court                                                                          County of Belknap

State v Jean E. Allan

Docket NO: 09-CR-4147

MOTION TO DETERMINE WHETHER DEFENDANT IS COMPETENT TO TESTIFY AS WITNESS IN TRIAL DATED MAY 5, 2010

NOW COMES, Jean E. Allan aka Jean E. Allan Sovik, pro se defendant with the above captioned Motion; and, in support of same states as follows:

1. In re: State of New Hampshire v Christopher Horak opinion issued January 14, 2010: the New Hampshire Supreme Court found that “Whether a witness is competent to testify is a question of law for the trial court.” State v Mills, 136, NH 46,49 (1992). 

2. The Court continued in its Order to determine that “Where the record supports the court’s determination of competency, we will not disturb that determination absent an [unsustainable exercise] of discretion.” State v Aikens, 135 NH 569, 571 [1992] [quotation omitted]; see State v Lambert, 147, NH 295, 296 (2001) ( explaining unsustainable exercise of discretion standard].

3. And, finally the Court has found that “Because so much depends on the trial court’s first hand observations of the witness its conclusion that the witness is competent is entitled to great deference.” State v Briere, 138, NH 617, 620 [1994].

4. Under NH Rules of Evidence 601, witnesses are presumed competent to testify…although this presumption may be overcome by findings that the witness ‘lacks sufficient capacity to observe, remember and narrate as well as understand the duty to tell the truth’…ID [quoting NH R. Ev. 601(b)]. 

5. On October 13, 2009, in re: 09-Cr- 1293-4, the State produced a Report from its Department of Corrections, Office of Forensic Examiners. The report’s conclusion was that “Ms. Allan most likely is not restorable to competence within a twelve month period.” Since the May 5, 2010 trial date falls within the period of time cited in the October 13, 2009, the issue of the defendant’s competency to appear as a witness on May 5th appears to be ‘a question of law for the trial court’.

6. On November 4, 2009 defendant Allan aka Allan Sovik wrote a Petition of Complaint to the New Hampshire Board of Mental Health with respect to  Misconduct of the licensee’s and their the findings in the October 13, 2009 Competency Examination. [See Exhibit A – Complaint]

7. By letter, the NH Board of Mental Health advised the defendant to file an original of the Complaint to the New Hampshire Board of Medicine, which the defendant did on November 10, 2009. [See Exhibit B – November 10, 2009 cover letter]

8. Additionally, on January 28, 2010, the defendant wrote a follow up letter to the New Board of Medicine. [ See Exhibit C- January 28, 2010 letter]

9. As of the date of this writing the defendant has not received a reply from the New Hampshire Board of Medicine that has oversight for Daniel Comiskey. The New Hampshire Board of Mental Health determined not to initiate an investigation re: Nicholas Petrou.

10. Criminal matter 09-1293-4 was nol processed/Not Guilty on October 13, 2009.

WHEREAS, the New Hampshire Board of Medicine has not responded to any of the defendant’s communications; and

WHEREAS, procedural due process would require this court to make a finding so that this defendant can testify as a witness in her behalf;

THEREFORE, this defendant respectfully requests that this court find her;

A. Competent to testify as a witness so that the schedule trial can proceed without further delay; or

B. If necessary hold an evidentiary hearing prior to the schedule trial so that the court can make its own competency determination pursuant to State v Mills, or other applicable New Hampshire laws and case law; and

C. For any other relief that is just and mete. The State has yet to show that it has probable cause to have arrested the defendant on January 26, 2010, and this court ordered on March 26, 2010, that “ want of evidence or probable cause is to be determined at trial 5/5/10 at 1PM” . That Order should be upheld no matter the outcome of the court’s competency determination.

Respectfully Submitted:

Jean E. Allan aka Jean E Allan Sovik, pro se defendant PO Box 1545, Center Harbor, NH (603) 817-9340     Dated: May 4, 2010

CERTIFICATION OF DELIVERY

I, Jean E. Allan aka Jean E. Allan Sovik, hereby certify that on this 4th day of May, I personally hand delivered a true copy of this Motion to State’s Prosecutor Robert Libby at his Office in Bristol, NH.
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