State of New Hampshire

Laconia District Court                                                                          County of Belknap

State v Jean E. Allan

Docket NO: 09-CR-4147

MOTION TO RECONSIDER COURT’S MAY 5, 2010 ORDER RE: DEFENDANT’S MAY 4TH MOTION TO DETERMINE WHETHER DEFENDANT IS COMPETENT TO TESTIFY AS WITNESS IN TRIAL DATED MAY 5, 2010

NOW COMES, DEFENDANT Jean E. Allan aka Jean E.Allan Sovik with the above Motion for Reconsideration pursuant to Rule 59-A; and in support of this Motion states as follows:

1. Rule 59-A. (1) A motion for reconsideration or other post-decision relief shall be filed within ten (10) days of the date on the Clerk's written notice of the order or decision, which shall be mailed by the Clerk on the date of the notice. The motion shall state, with particular clarity, points of law or fact that the Court has overlooked or misapprehended and shall contain such argument in support of the motion as the movant desires to present; but the motion shall not exceed ten (10) pages. A hearing on the motion shall not be permitted except by order of the Court.

2. On May 5, 2010, during the hearing in the above captioned matter, the issue of the defendant’s May 4th Motion in re: defendant’s competency was raised. This was done because the arresting officer had made it an issue in his arrest report.

3. At one point during its testimony the State’s Prosecutor agreed to stipulate that the defendant was in fact legally competent. The Court did not accept the State’s stipulation, and requested a copy of the written report that had concluded the defendant was not competent. The defendant had a copy of an October 13, 2009 Report that had been created by Dr. Petrou, New Hampshire Department of Corrections Office of Forensic Examiners. The Court made a copy of that report.

4. On May 5, 2010 the Court Ordered that: “After review of the October 13, 2009 competency evaluation of Dr. Petrou, the Court finds Ms. Allan not competent to stand trial in this matter. Restoration hearing shall be scheduled October 2010, as docket permits” Although the Order was written on May 5, 2010, it was not sent with the Order of Notice until May 11, 2010. It was mailed on May 12, 2010. The defendant received the Notice of Decision in the mail on May 13, 2010.

5. On May 12, 2010, the Appellants, to include the defendant Allan aka Allan Sovik, in the related civil matter, 09-E-0183, that has been accepted by the New Hampshire Supreme Court in Appeal, filed a Supplemental Memorandum of Law in Support of Its Motion For Permission to Add an Additional Question to the Appeal. [See Exhibit A – Motion for Permission and Supplemental Memorandum]

6. On page 5. of its Motion for Permission, the Appellant informed the Court that: “An issue was raised by Prosecutor Libby that prompted Appellant to file this instant Motion for Permission to File an Additional Question Pursuant to Rule 16 (3) (b). A copy of the transcripts would be required to know the Prosecutor’s exact statements, but the gist of the Appellants’ understanding of his statements are as follows: Section (e) – In his rebuttal, the State’s Attorney Libby, in essence, stated to the court that it was Judge McGuire’s intent that instead of using the word ‘respondents’ that had been written into the November 18, 2009 Order, the Order should have inserted the word “plaintiffs” instead.”; and, (f) “Upon being questioned by Defendant as to how could he [Libby] know that?” Defendant understood Prosecutor Libby’s response to be that he had had a conversation with Judge McGuire shortly prior to this trial date, and it was she who told him. If this statement is true, the Order would read: “Granted to the extent that the plaintiffs shall not remove or damage any of the personal property at issue in this case.” And, the meaning of the Order would be completely changed.

7. In its Supplemental Memorandum of Law in Support of Motion for Permission to Add Additional Question Pursuant to Rule 16 (3) (b) Filed on May 7, 2010, the Appellants’ cited Rules of the Supreme Court of the State of New Hampshire: Rule 38 and more specifically Canon 3. 

8. On page 4, paragraph 13, of the Memorandum of Law, Rule 38 Section D Disciplinary Responsibilities is cited. In particular (1) “A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge’s fitness for office shall inform the committee on judicial conduct; and, (2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct should take appropriate action…which in this case would be “shall inform the Committee on Professional Conduct”.

9. Also on page 4, paragraph 13. (sic 14), the Appellants state that Judge Sharon DeVries is no stranger to the above process as she herself was sanctioned by the Judicial Conduct Committee for the infraction of “ex parte communications” in violation of Rule 38 Canon 3.

10. The Appellants’ continued that they should have a “Right to Know” whether Judge DeVries did, in fact, report both trial court Judge McGuire and State’s Prosecutor Libby to the proper authorities, for both the underlying civil case and related criminal matter. That “Right to Know” forms the basis of this instant Motion for Reconsideration.

11. In Defendant’s May 4th Motion State v Mills was offered as a cite: to wit: “Whether a witness is competent to testify is a question of law for trial court”. And, a necessary consideration when a trial court is examining a question of law is: Part I, Article 15 of the State Constitution provides, in relevant part: "No subject shall be . . . deprived of his property, immunities, or privileges, put out of the protection of the law, exiled or deprived of his life, liberty, or estate, but by the judgment of his peers, or the law of the land . . . ." N.H. CONST. pt. I, art. 15. "Law of the land in this article means due process of law." Petition of Harvey, 108 N.H. 196, 198 (1967) (quotation and ellipsis omitted).

12. The New Hampshire Supreme Court has decided that: "The ultimate standard for judging a due process claim is the notion of fundamental fairness." Saviano v. Director, N.H. Div. of Motor Vehicles, 151 N.H. 315, 320 (2004). "Fundamental fairness requires that government conduct conform to the community's sense of justice, decency and fair play." Id. Our threshold determination in a procedural due process claim is "whether the challenged procedures concern a legally protected interest." State v. McLellan, 146 N.H. 108, 113 (2001) (quotation omitted); Wilkinson v. Austin, 545 U.S. 209, 221 (2005).

13. In State v Veale, the New Hampshire Supreme Court found that “The defendant grounds his due process challenge on the stigma attached to his reputation by virtue of the incompetency finding. He argues that, while the competency proceedings may have protected his right not to be tried if incompetent, they erroneously imposed upon him an "indelible stigma" affecting the exercise of various civil rights. It is through this lens that we consider his procedural due process challenge.”

14. The Court continued by recognizing “that the stigmatization that attends certain governmental determinations may amount to a deprivation of constitutionally protected liberty." Bagley, 128 N.H. at 284. Thus, we find ample support in our jurisprudence for the proposition that reputational stigma can, by itself, constitute a deprivation of liberty deserving due process.”

15. Accordingly, [the Court] we hold that competency determinations sufficiently implicate reputational interests to warrant the protection afforded by the State Due Process Clause. See Harris v. Nashville Trust Co., 162 S.W. 584, 585 (Tenn. 1914) ("The enjoyment of private reputation unassailed is a right entitled to the protection of the law and of the Constitution as much as are the rights to the possession of life, liberty, or property."); cf. R. v. Com., Dept. of Public Welfare, 636 A.2d 142, 149 (Pa. 1994) (recognizing that Pennsylvania's State Constitution expressly recognizes reputation as a fundamental interest enjoying due process protection). Guaranteeing some minimal process guards against the difficulty of undoing harm once visited upon a person's good name. Cf. Goldberg v. Kelly, 397 U.S. 254, 263-64 (1970). In instances such as the present one, a person may not immediately suffer the more tangible effects of such a determination. 

16. The Court concluded in Veale that “We have long recognized that some forms of reputational harm can safely be assumed. See, e.g., Lassonde v. Stanton, 157 N.H. 582, 593 (2008) (discussing recovery of damages for harm to reputation without proof of special damages under doctrine of libel per se).”

17. Continuing is its findings, the Court said: “Having concluded that competency determinations can potentially damage the protected interest in reputation, we consider what process is required to protect that interest. See McLellan, 146 N.H. at 114. In so doing, we balance three factors: First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.”

18. It is well settled law that: "The mental competence of a criminal defendant at the time of trial is an absolute basic condition of a fair trial." State v. Haycock, 146 N.H. 5, 6 (2001) (quotation omitted). "[C]ompetency is measured by his abilities at the time of the trial proceeding." Zorzy, 136 N.H. at 715. 

19. And, it is also well settled law that: "A defendant is competent if he has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding, and if he has a rational as well as a factual understanding of the proceedings against him." Haycock, 146 N.H. at 6 (quotations and brackets omitted). "The State bears the burden of proving both . . . elements [of competency] by a preponderance of the evidence." Id. The May 5th hearing Transcripts will show that the State’s Prosecutor was willing to stipulate to the trial court that it believed Defendant Allan aka Allan Sovik to be competent.

20. The Court, is its wisdom, has accepted that: “An official branding of legal incompetence unquestionably entails some degree of social stigma. Cf. In re Richard A., 146 N.H. 295, 298 (2001) (recognizing "loss of liberty and social stigmatization" caused by civil commitment proceedings and describing them as "substantial"). This stigma may harm the defendant's own self-conception, see generally Mitnick, supra, and adversely affect a variety of liberty and property interests. Specifically, the defendant points to his "ability to conduct and control civil litigation," the potential estoppel effect of the incompetency finding in other proceedings, "all manner of professional licensing," employment decisions, "willingness of others to engage in commercial transactions," the ability to travel internationally, and finally the "right to purchase, possess, and sell firearms in some jurisdictions." And, considering Defendant Allan aka Allan Sovik’s stolen ID issues that have caused her not to have an American Social Security number since 2003; and considering her dual citizenship, this issue takes on a more sinister meaning.

21. In its May 5th Order the trial court gave no opportunity for Defendant Allan aka Allan Sovik to have a forum for a full and fair hearing to rebut either the October 13, 2009 report, or the alleged and mysterious September, 1997 report. The Court has found that: "[A] fair opportunity for rebuttal" is "among the most important procedural mechanisms for purposes of avoiding erroneous deprivations." Wilkinson, 545 U.S. at 226. Thus, had the defendant requested to testify or call other witnesses at the competency hearing, due process may well have afforded him that right. See People v. Harris, 18 Cal. Rptr. 2d 92, 98 (Ct. App. 1993); cf. 18 U.S.C. §§ 4241(c), 4247(d) (2000) (stating that federal defendant should be afforded opportunity to testify and call witnesses at competency hearing). Since there was no competency hearing per se, the May 5th Order has deprived Defendant Allan aka Allan Sovik her due process rights under the law. 

WHEREAS, trial court judge appears to have violated her duties pursuant to Rule 38, specifically Canon 3; and

WHEREAS, by violating her duties pursuant to Rule 38, specially Canon 3 has violated Defendant Allan aka Allan Sovik’s due process rights to a fair trial; and

WHEREAS, additionally, pursuant to New Hampshire law and legal decisions expressly considers competency issues as protected rights under the due process laws.

THEREFORE, this Defendant Allan aka Allan Sovik respectfully requests that trial court judge:

A. Voluntarily remove herself from sitting on this matter; and

B. Cause this matter to be assigned to another judge who can fairly and impartially decide upon Defendant Allan aka Allan Sovik’s May 4th Motion by having an evidentiary hearing that would be in compliance with all the due process rights allowed by both State and Federal Law.

C. And, for any other relief that is just and mete.

Respectfully Submitted:

Jean E. Allan aka Jean E. Allan Sovik, pro se defendant 

PO Box 1545, Center Harbor, NH 03226 603-817-9340     May 14, 2010

Certification of Delivery

I, Jean E. Allan, on this 14th day of May, 2010, hereby certify that I mailed via priority, a true copy of this Motion to Reconsider to State’s Prosecutor Robert Libby.

Cc: New Hampshire Supreme Court: Clerk Eileen Fox 
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