Jean Elizabeth Allan

309 Waukewan Road

Center Harbor, NH 03226

Cell phone: 603-817-9340

November 4, 2009

New Hampshire Board of Mental Health Practice

117 Pleasant Street –Dolloff Building

Concord, New Hampshire 03301  [fax 603-271-6762

Contact Person: Jamie Stevens, Program Assistant

RE: Complaint Petition of Licensee Misconduct of Dr. Daniel McComiskey [Comiskey] and Dr. Nicholas Petrou while conducting a June 16, 2009 Court Ordered Forensic Competency Exam

Dear Program Assistant Stevens:

     Pursuant to Title XXX Occupations & Professions Chapter 330-A, Mental Health Practice Section 330-A:28, please accept this Petition of Complaint of Misconduct against Dr. Daniel Comiskey and Dr. Nicholas Petrou, currently employed at the Department of Corrections, State of New Hampshire, Office of Forensic Examiner, State Office Park South, 105 Pleasant Street, Room 124-C, PO Box 1806, Concord, NH 03301.

     Mhp 205.02  Complaints of Licensee Misconduct. Requies that :
(a)  “Complaints alleging misconduct by licensees in violation of RSA 330-A:27, II or Chapter Mhp 500 shall be filed at the board's offices in Concord, New Hampshire.”

(b)  “A complaint shall be treated as a request for the initiation of disciplinary proceedings by the board, and need not be served upon the person complained against.”

 (c) “A complaint shall contain the following”:

(1)  The name and address of the complainant; which in this Petition is Jean Elizabetth Allan, an American Citizen, also holding dual Panamanian Citizenship and, known as Jean Elizabeth Allan Sovik,

(2)  The name and business address of the licensee against whom the complaint is directed; the current mailing address of the Petitioner is: 309 Waukewan Road, Center Harbor, NH 03226

(3)  The specific facts and circumstances which are believed to constitute professional misconduct; which are laid out in two sections as follows:

SECTION a) The Standards by which Petitioner has placed its specific “fact set” complaint can be found in the  AAPL Practice Guideline for the Forensic Psychiatric Evaluation of Competence to Stand Trial  Douglas Mossman, MD, Stephen G. Noffsinger, MD, Peter Ash, MD, Richard L. Frierson, MD, Joan Gerbasi, JD, MD, Maureen Hackett, MD, Catherine F. Lewis, MD, Debra A. Pinals, MD, Charles L. Scott, MD, Karl G. Sieg, MD, Barry W. Wall, MD and Howard V. Zonana, MD, This Guideline was reviewed and approved by the Council of the American Academy of Psychiatry and the Law on October 17, 2007. Thus it reflects a consensus among members and experts about the principles and practice applicable to the conduct of evaluations of competence to stand trial; among other citings, of applicable Medical Professional Guidelines, along with other applicable New Hampshire and Federal Law; and;

 SECTION b) Specific issues in October 13, 2009 Report that require investigation from NH Board of Mental Health Practice, here in referred to as ‘the Board’.

SECTION c) Summation

SECTION a) –Suggested and Required Standards of Conduct

1. The Petitioner recognizes that it carries the burden to state “a cause of action upon which relief can be granted”. If ‘the Board’ were to review  the American Medical Association's Code of Ethics (Opinion 9.07) it would find that it states, "As a citizen and as a professional with special training and experience, the physician has an ethical obligation to assist in the administration of justice." The legal basis for expert participation in legal proceedings is also articulated in Federal Evidence Rule 702 ("Testimony by Experts"), which states: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion.” Most states and other jurisdictions have a comparable rule governing expert testimony in general. Concerning expert psychiatric testimony, the Criminal Justice Mental Health Standards of the American Bar Association state that: “... expert testimony, in the form of an opinion or otherwise, concerning a person's present mental condition or mental condition in the past should be admissible whenever the testimony is based on and is within the specialized knowledge of the witness and will assist the trier of fact [Ref. 138, 
2. According to the American Academy of Psychiatry and the Law Ethics Guidelines for the Practice of Forensic Psychiatry: “Forensic Psychiatry is a subspecialty of psychiatry in which scientific and clinical expertise is applied in legal contexts involving civil, criminal, correctional, regulatory and legislative matters, and in specialize clinical consultations in areas such as risk assessment or employment. These Guidelines apply to psychiatrist practicing in a forensic role…..Psychiatrists in so doing should be bound by underlying ethical principles of respect for persons, honesty, objectivity, justice, and social responsibility.” 

3. Competence to stand trial: the legally determined capacity of a criminal defendant to proceed with criminal adjudication. Jurisdictional statutes and case law set out the criteria for competence to stand trial. Adjudicative competence: The terms "adjudicative competence," "competence to proceed with adjudication," "competence to stand trial," and "fitness to stand trial" are used interchangeably throughout the Guideline. Competence to stand trial is the phrase that U.S. criminal courts have traditionally used to designate the set of legal concerns that will be discussed herein. As some5 have noted, however, these concerns encompass a defendant's participation, not only in a courtroom trial, but in all the other proceedings in the course of a criminal prosecution.

4.   The AAPL Guidelines encourage “Psychiatrists who undertake examinations of adjudicative competence should conduct these evaluations properly. They should know the legal definitions of competence to stand trial in the jurisdictions where they practice. They should understand the essential elements of a competence evaluation and should have sufficient professional education, training, and experience to acquire the clinical data relevant to an evaluation of competence to stand trial. They should know how to apply their specialized knowledge in a way that permits them to address the specific legal issues related to adjudicative competence (Ref. 138, [image: image1.png]


7-3.10, p 130). At the same time, psychiatrists are ethically obliged to refrain from testifying about matters that lie outside their expertise.”
5.  The AAPL Guidelines also state that “Psychiatrists should strive to provide courts with opinions and testimony that are honest and as objective as possible (Ref. 144, [image: image2.png]


IV). When retained by one side in a criminal matter, experts may feel or actually experience pressure to arrive at an opinion that is useful to the retaining party. The pressure may manifest itself in several ways, including the retaining party's assuming what the expert's opinion will be, withholding of information by the retaining party, excessive flattery of the retained expert, subtle or overt bribery, or extortion.149 Psychiatrists should guard against the potential for bias or distortions of their opinions that may arise unintentionally out of a desire to satisfy the retaining attorney.”
6. The AAPL Guidelines emphasize that “Psychiatrists should make sure that they have  adequately considered sufficient relevant data in formulating their opinions on competence. They should arrange with courts or retaining attorneys to obtain any additional information needed to arrive at an accurate opinion. They should note in their reports if they have requested but have not received information (e.g., hospital records or information from defense counsel) that may be relevant to their conclusions.”

7.  At the minimum the AAPL Guidelines posit that “When beginning an examination of competence to stand trial, the psychiatrist should attempt to communicate the following to the evaluee:the reason for the evaluation; the party who has appointed or retained the psychiatrist; the lack of confidentiality of the interview and findings; the persons who will receive the psychiatrist's report; the possibility of the psychiatrist's testifying about the results of the evaluation; and the right of the evaluee to decline to answer particular questions, with a warning that the psychiatrist may have to report noncooperation or refusal to answer questions to the retaining attorney or to the court. 
8. In addition to the verbal warning, the psychiatrist may also provide evaluees with a written document summarizing these points and ask the interviewee to sign it. Psychiatrists who are "covered entities" or employees of covered entities (as defined in 45 CFR 160.103, the section of the federal regulations governing the Health Insurance Portability and Accountability Act of 1996 (HIPAA))165 should also consider whether they must offer the evaluee a copy of the covered entity's privacy statement.”

9.   The AAPL refers complaints of unethical behavior by its members to the American Psychiatric Association for resolution. Usually, the APA district branch where the accused individual is a member reviews such complaints. Those regarding nonmembers of the AAPL or APA are usually filed with the medical board where the psychiatrist practices.  Therefore, ‘the Board’ should have jurisdiction over this Petitioner’s Complaint.

10.  Although expert witnesses have traditionally received quasi-legal immunity for their testimony, a few physician experts have been held accountable through sanctions by professional organizations and through tort liability actions.168 In recent appellate cases, courts have ruled that psychiatrists practicing in a forensic capacity can be found negligent for revealing confidential information to nonparties169 and for inappropriate conduct during an evaluation,170 though the psychiatrists had no doctor-patient treatment relationship with the evaluees.

11.  Evaluations of adjudicative competence according to the AAPL Guidelines “are clinical assessments of a defendant's ability to participate in criminal proceedings. Competence evaluations are neither retrospective (as are evaluations of criminal responsibility) nor prospective (as are postconviction evaluations); they focus on the defendant's present functional level, and they emphasize the evaluee's mental functioning and capacities rather than the psychiatric diagnosis.”

12.  The AAPL Guidelines emphasize that “the distinguishing feature of a competence evaluation is the assessment of the functional abilities needed to proceed with criminal adjudication. To make such an assessment, the psychiatrist asks questions that will lead to a determination of whether competence-related abilities are "sufficiently present." Bonnie182 has characterized these abilities as falling into two key functional domains: "competence to assist counsel" and "decisional competence." 
13. “Competence to assist counsel encompasses the defendant's abilities to understand criminal charges, the implications of being a defendant, the adversarial nature of criminal proceedings, and the role of defense counsel. Competence to assist also includes the defendant's ability to work with and relate pertinent information to defense counsel. Decisional competence refers to the ability for the defendant to participate autonomously in making important decisions that arise in the course of adjudication. Among these decisions are whether to testify, whether to plead guilty, and, if the case goes to trial, what strategy should be used.” 
14.  “Competence to stand trial, as defined by the AAPL Guidelines, “relates to a defendant's capacity to proceed with adjudication on a specific criminal charge. Defendants who might not be competent to undergo trial in a complex tax case might be competent to proceed with adjudication of a misdemeanor assault.” In Petitioner’s situation there were three misdemeanor charges: two for criminal trespass and one for violation of bail. All charges were subsequently dropped [See Exhibit A – Complaints and charges dropped NOT GUILTY]

15.  The psychiatrist should interview the defendant for enough time and with enough thoroughness to permit assessment of the functional characteristics relevant to the jurisdiction's legal criteria for adjudicative competence. The interview should always be conducted in a secure location. The below fact section will show, by a preponderance of evidence and beyond, that the two Respondents, which began their evaluation in June 2009, and which continued until the final Report [See Exhibit B- Report and certain attachments] dated October 13, 2009 were in violation of their ethical obligation to their profession and were deceitful and misleading to the Court, the trier of fact.

16.  AAPL Guidelines contain a complete section on the Value and Scope of Collateral Information. As the Board can see when it reviews the attached information that was recognized in the October 13, 2009 as “Sources of Information” : 10), 11), 12), and 13), these are Affidavits of Family and Business Associates [Lewis, Martling], that the Examiners failed to contact for verification. [See Exhibit C – Affidavits; Vorisek, Lewis, Martling] Petitioner knows this statement to be the case because Petitioner followed up to see if the Affiants had been contacted. Petitioner has no knowledge whether Examiners contacted the US DOJ or the FBI.

17. The AAPL Guidelines make it a point to state that “In most competence evaluations, collateral data can help psychiatrist formulate and support their opinions. By providing additional perspectives on the defendant, collateral sources help the evaluating psychiatrist gain a more comprehensive understanding of the information about the defendant's current mental state and mental abilities than was derived from the interview. Sources such as family members, friends, and employers can provide information about a defendant's level of functioning and visible symptoms. Though the potential for self-incrimination is not generally at issue, it may be important to inform the interviewee of the intended use and non-confidential nature of the information. Interviewees should receive an explanation similar to the one that the defendant receives (see Section IV.E.), with the added warning that providing information to the psychiatrist may lead to his or her being called to testify in court. Besides providing a verbal warning, the psychiatrist may also ask an interviewee to sign a written non-confidentiality statement.

18.  The Petitioner complains herein that the Examiner’s lack of curiosity to follow up on the aforementioned Affidavits [Vorisek, Lewis, Martling] show an “incurable” bias. The Affiants are willing to testify to the Board or any of its investigators as to their opinion of their contributions and affirmation of the  “fact set” described in the first part of the October 13, 2009 Report. And, which, if extrapolated would show that the Prosecutors’ dropping of all charges NOT GUILTY was the right and proper thing to do because the Petitioner is NOT GUILTY, not because she is NOT GUILTY by reason of incompetency, but because she was legally entitled to be at 309 Waukewan Road, Center Harbor, NH, as she is the Trustee of the Jean E. Vorisek Family Trust that owns and pays taxes on the property.

19.  In formulating an opinion about adjudicative competence, the psychiatrist usually considers three questions: “What symptoms does the defendant have, and what is the defendant's psychiatric diagnosis? What is the relationship, if any, between the symptoms or diagnosis and the mental capabilities required under the jurisdiction's standard for competence to stand trial? If the defendant appears incompetent to proceed with adjudication, how likely is it that appropriate restoration services would restore his competence, and what is the appropriate, least restrictive setting for such services? “
20.  “In theory”, the AAPL Guidelines expect that “any diagnosis or symptom cluster could be the cause of a defendant's incompetence. In practice, however, few defendants who have neither an Axis I diagnosis nor a diagnosis of mental retardation are incompetent. Though some personality disorders may affect a defendant's competence abilities (e.g., magical thinking in an individual with schizotypal personality disorder), any psychiatrist who believes that a defendant is not competent should carefully consider whether an Axis I diagnosis is present.”

21.   And the AAPL Guidelines caution that “in all cases, psychiatrists should record observations about symptoms and render opinions about diagnoses with a view toward how those symptoms affect the defendant's functioning. The particular diagnoses or symptoms that affect the defendant's trial-related abilities should receive further explanation in the opinion section of the psychiatrist's report.” And AAPL Guidelines further warn that “it may not be possible to make a definitive diagnosis if there is not a clear history or there are new ambiguous symptoms.”

22.  The AAPL Guidelines allow that “because U.S. jurisdictions use competence standards that closely follow the Dusky decision,16 forensic clinicians can use Dusky's three prongs—factual understanding of the proceedings, rational understanding of the proceedings, and ability to consult with counsel—as a guide for thinking about how a defendant's psychiatric impairments affect adjudicative competence.”

23.  And particularly when assessing restorability, AAPL Guidelines remind “psychiatrists that they should bear in mind that research on competence restoration shows that most individuals referred for treatment after being found incompetent do in fact become competent to stand trial.232–236 Summarizing previous research findings in the mid-1990s, Nicholson and colleagues concluded that "the ability of clinicians to predict competency restoration is poor, at least when compared with the base rate of failed restoration" (Ref. 209, p 373).

24.  With respect to the background sections, AAPL Guidelines emphasize that they typically need not be as detailed or extensive as the background section of reports on criminal responsibility or non-forensic evaluations completed for treatment purposes. Instead, background sections should include just those facts that are pertinent to adjudicative competence and (in the case of incompetent defendants) restoration. 

25. Concerning the section on diagnosis, the federal standard and standards in many jurisdictions require that the psychiatrist state whether the defendant has a mental disorder (sometimes using the phrase "mental disease or defect"). Providing a diagnosis assures that the psychiatrist satisfies the statutory guidelines for competence evaluations. Specifying the diagnosis identifies a defendant's symptom pattern as matching the profession's recognized definition of a mental disorder, though the psychiatrist may have to explain this to the court. Or later to the Board in response to complaints such as this instant Petition. 
26.  The instructive purpose to include diagnoses is that it helps the psychiatrist tell non-clinicians what kinds of problems a defendant has and why those problems affect the defendant's competence-related function. The AAPL Guidelines mandate that the ethical reasons for the diagnoses should not be biased in favor of a pre-desired outcome of the Report.

 And, for defendants who appear incompetent, the specification of a diagnosis and communicating it in the forensic report helps to support an psychiatrist's opinion about whether the defendant is restorable. …and whether in the psychiatrist's opinion that the defendant is likely to become competent if provided with a course of treatment. Competence to stand trial: the legally determined capacity of a criminal defendant to proceed with criminal adjudication. Jurisdictional statutes and case law set out the criteria for competence to stand trial. 
27. Adjudicative competence: The terms "adjudicative competence," "competence to proceed with adjudication," "competence to stand trial," and "fitness to stand trial" are used interchangeably throughout the Guideline. Competence to stand trial is the phrase that U.S. criminal courts have traditionally used to designate the set of legal concerns that will be discussed herein. As some5 have noted, however, these concerns encompass a defendant's participation, not only in a courtroom trial, but in all the other proceedings in the course of a criminal prosecution.

28.  If the diagnosis turns on a fact in dispute (for example, whether the defendant's Relevant History is based upon years of substantial research into public records supported by subsequent indictments and convictions based upon Petitioner’s testimony under oath), the psychiatrist should provide an explanation of how the disputed fact affects the differential diagnosis.Given the preceding considerations, many psychiatrists refrain from expressing their opinions on the ultimate issue unless the jurisdiction requires it (see, e.g., 18 U.S.C. [image: image3.png]


4247(c)(4)(A)(2007 Supp.) However, as the Board will see in Section b) this was not the case with the Respondents.

29. In 1960, Dusky v. U.S., 362 U.S. 402 (1960),16 established what is usually taken to be the minimal constitutional standard for adjudicative fitness in the United States. A subsequent decision, Drope v. Missouri, 420 U.S. 162 (1975),19 amplified on the requirement in Dusky for the defendant to be capable of consultation with an attorney, stating that a criminal defendant must be able "to assist in preparing his defense" (Ref. 19, p 171).
30. When psychiatrists function as medico/legal experts, the values that assume primacy include truth-telling, objectivity, and respect for the humanity of the evaluee.142,147,148 The physician's responsibility to "assist in the administration of justice" receives endorsement in guideline E-9.07 of the American Medical Association's Code of Ethics.149
31. Since 1987, AAPL has promulgated ethics guidelines for psychiatrists that are applicable to evaluations of adjudicative competence. The Principles of Medical Ethics With Annotations Especially Applicable to Psychiatry published by the American Psychiatric Association (APA)143 also contains guidelines that are of particular importance to psychiatrists conducting assessments of competence to stand trial. These include:
the obligation to practice within the bounds of one's professional competence ([image: image4.png]


 2, No. 3); 
the obligation to release information only under proper legal compulsion ([image: image5.png]


 4, No. 2); 
the obligation to disclose only the information that is relevant to a given situation and to avoid offering speculation as fact ([image: image6.png]


 4, No. 5); 
the obligation not to evaluate (for purposes other than providing treatment) a person charged with criminal acts before that person has had access to counsel ([image: image7.png]


 4, No. 13); and 
the obligation to refrain from offering a professional opinion about an individual without conducting or attempting to conduct a personal examination ([image: image8.png]


 7, No. 3). 
Psychiatrists who function in forensic roles therefore have a primary duty to serve the criminal justice system properly
SECTION b) –Analysis of October 13, 2009 Report signed by Dr. Nicholas Pertrou and faxed to Petitioner’s Public Defense Lawyer at 12:26 PM for a Competency Hearing that had been scheduled to be heard at 1:00 PM where Petitioner’s Hearing was scheduled first on the docket of the Laconia District Court: re – Jean Allan #09-cr-1293-4

       At approximately 9:30 Am on September 20, 2009 a Court Ordered Forensic Examination was given by Dr. Nicholas Petrou, Chief psychologist. This Forensic Examination lasted approximately two hours with several interruptions from a Belknap County Sheriff Officer who was attempting, and finally succeeded in serving Petitioner with an Order of Notice in a related civil matter. This exam, along with some collateral documents listed as  “Source of Information” were the primary tools used by Dr. Petrou in preparation of his October 13, 2009 Report, herein referred to as ‘the Report’ [See Exhibit B] It is this Report that clearly should demonstrate to the Board that Dr. Petrou’s conduct during the Examination and summarized in the Report was in violation of the above stated Standards and Guidelines as promulgated by the Mental Health Profession. Petitioner has chosen but a few issues that merit an investigation by the Board. The issues of most concern to the Petitioner are: a) the fact that the Department of Corrections of the State of New Hampshire allowed the Report to be faxed to the Court a mere 20 minutes prior to the scheduled Competency Hearing; allowing no time for Petitioner to review and prepare a rebuttal as New Hampshire law allows; b) and that the Report contains a highly inflammatory diagnosis that was reach without using the methodology set by the Standards and Guidelines of the Mental Health Professional Practice.. 

     The Petitioner requests that an investigation be undertaken by the Board to determine whether the Department of Corrections authorized the Report, and if so identify the supervisor [s];  and, to verify whether this was the first and only Report containing the diagnosis of Delusional Disorder, Mixed Type, with a paranoid, grandiose, and somatic features with respect to the Petitioner. Petitoner is concerned that the Department of Corrections Office of Forensic Examiner has been utilized in a improper manner. Its power of DIAGNOSIS appears, at least in Petitioner’s case, to have been used as a “weapon of personal destruction” in violation of the law and Petitioner’s Constitutional Rights. Petitioner recognizes these are very serious charges that may have wide ranging implications, but Petitioner has no choice but to raise the issues herein, since her legal status as a person, and a Citizen, and her reputation has been severely defamed. 

Dr. Petrou’s Diagnosis of Petitioner: Delusional Disorder Mixed Type, with paranoid, grandiose, and somatic features.

1. Delusional disorder has been commonly described as a psychiatric diagnosis denoting a psychotic mental disorder that is characterized by holding one or more non-bizarre delusions[1] in the absence of any other significant psychopathology. “Non-bizarre delusions”, which Dr. Petrou ascribes to the Petitioner, “are fixed beliefs that are certainly and definitely false, but that could possibly be plausible”. For example, the Narrative as outlined in the Report’s first 10 pages could, in fact be true, but for the Dr. Petrou’s diagnosis that is delusional. 

2. As Dr. Petrou explains in the Report, Petitioner is a person with alleged Delusional Disorder Mixed Type that is high functioning in daily life and does not exhibit odd or bizarre behavior aside from these alleged delusions. 

3. The Diagnostic and Statistical Manual of Mental Disorders (DSM) defines six subtypes of the disorder characterized as erotomanic, grandiose, jealous, persecutory, somatic, and mixed, i.e., having features of more than one subtypes. Dr. Petrou has settled on three of these for his Mixed diagnosis of Petitioner: grandiose, persecutory, and somatic.

4.  Psychosis (from the Greek ψυχή "psyche", for mind or soul, and -ωσις "-osis", for abnormal condition) literally means abnormal condition of the mind, and is a generic psychiatric term for a mental state often described as involving a "loss of contact with reality". People suffering from psychosis are said to be psychotic. Dr. Petrou has found- after having only spoken to the Petitioner for not more than two hours, interrupted twice by the Belknap County Sheriff’s Office that Petitioner should be labeled a psychotic. And, additionally he found Petitioner, a psychotic who “ In my clinical opinion is….most likely not restorable to competence within a twelve month period”. Dr. Petrou also concluded that “Ms Allan also shows no indication of being interested in or willing to pursue the idea that she needs psychiatric assistance, as she is convinced of her ideas and her competence, so it is unlikely that she would agree to engage in a psychiatric treatment regimen”.  SECTION a) paragraph 2. cites Ethics Guidelines that “Psychiatrists in so doing should be bound by underlying ethical principles of respect for persons, honesty, objectivity, justice, and social responsibility.” This conclusionary issue alone should have the Board very concerned. Dr. Petrou never posed the question to the Petitioner.
5. A delusion, in everyday language, is a fixed belief that is either false, fanciful, or derived from deception. Psychiatry defines the term more specifically as a belief that is pathological (the result of an illness or illness process). As a pathology, it is distinct from a belief based on false or incomplete information, apperception, illusion, or other effects of perception. Again, referring to the first 10 pages of the Report and the collateral information that Dr. Petrou allegedly referred, which included the 27 page ‘case study’, among other communications with OIG USDOJ’s June 2, 2009 referrals, it is difficult for the Petitioner to comprehend how Dr. Petrou’s honestly reached his “diagnosis of personal destruction”. [See Exhibit  D  27 page “case study” 6) Sources of Information] [See Exhibit  E Sent to Petitioner by OIG OF USDOJ and its referral responses to US DOJ Criminal Division, OIG Social Security Admin, OIG US Department of State. e-mail dated  8/20/09] 
6. The most recent Diagnostic and Statistical Manual of Mental Disorders defines a delusion as: “A false belief based on incorrect inference about external reality that is firmly sustained despite what almost everybody else believes and despite what constitutes incontrovertible and obvious proof or evidence to the contrary. The belief is not one ordinarily accepted by other members of the person's culture or subculture”. Surely the OIG of US DOJ is not prone to delusion, and neither is the Petitioner. Sometimes one would wish that criminal activities were only imagined, but a quick review of the website of the US DOJ would suggest that white collar Ponzi schemers are all too real, and also very hard to convict…Before Bernard Madoff confessed in December, 2008 he had been operating a highly successful Ponzi scheme for over three decades. 

7. Grandiose delusions or delusions of grandeur have been defined as a type of delusion characterized by fantastical beliefs that one is famous, omnipotent, or otherwise very powerful. It is a criterion for psychotic disorders such as schizophrenia or bipolar mania. Delusions of grandeur are generally fantastic, often with a supernatural, science-fictional, or religious bent (for example, belief that one is an incarnation of Jesus Christ). In psychiatry, grandiose delusions are one of several diagnostic criteria for schizophrenia[1] and bipolar mania. Delusions of grandeur are distinct from megalomania or narcissism, in that the sufferer does not have insight into his loss of touch with reality.

8. On page 15 of the Report about half way down the second paragraph, Dr. Petrou writes, “She [Petitioner] also shows an unrealistic degree of gradiosity, and somatic features are present via perceived physical attacks on her that have led to bodily contamination and compromise. Although any single event might have some degree of basis in reality and/or merit from her point of view, it is the manner in which all of the events are ultimately woven together as inter connected unshakable belief, no matter how strained the relation, which yields a compelling impression of Delusional Disorder. The volume and array of details, and the sometimes significant degrees of separation between the details are what PROVE untenable, and can only be held together within a self-contained and self justifying delusional understanding.” The prior quotes sounds more like a closing argument of a defense attorney that it does a legitimate diagnosis of a mental health practitioner. Again, Petitioner would encourage the Board to test Dr. Petrou’s PROOF.

9. Another finding by Dr. Petrou of “grandiose features of a delusional disorder” that the Petitioner exhibits can be found in the Report on page 12, in the last paragraph where he writes: “Gradiose features of a delusional disorder are also apparent via the inclusion in her “story” of famous or publicly important figures like Whitey Bulger, F. Lee Bailey, Warren Buffet, and the Supreme Court Chief Justice and the Governor of NH”.  If Dr. Petrou would have checked the available collateral documentation he would have found supporting documentation for the incorporation of the above questioned names. If the Board would be interested it could investigate the collateral documentation for itself.

10. In colloquial usage, one who is said to have 'delusions of grandeur' is considered to be one who overestimates ones own abilities, talents or situation. This is generally due to excessive pride, rather than any actual delusions. In the same paragraph on page 15, Dr. Petrou continues, “Ms Allan appears to possess no insight into her illness, or even the possibility of having an illness, which is typical, and each new experience of insult therefore becomes woven into the pre-existing delusional story”. Petitioner does not see in the Report her answer to Dr. Petrou’s direct question as to what Petitioner’s motives for acting were? I distinctly remember explaining that essentially I carried the burden for the family to protect its property, because I was the main witness and actor. I told Dr. Petrou that my family was in support of my actions, which he does acknowledge on page 11, second paragraph, to wit “Ms. Allan’s sons have been providing financial support to her, and are covering the rent for her current housing.” Dr. Petrou also acknowledges the aforementioned collateral documentation Affidavits from Petitioner’s son Kurt and other associates, [Lewis, Martling], but dismisses them in that they “all appear to share very similar language while the actual signatures in general and notarizations appear valid”. This dismissive statement without PROOF is very defamatory to the Affiants. Perhaps when the Board investigates it would want to interview the Affiants for their rebuttal statements. 

11. The following features of a Delusional diagnosis are as follows: a)It is a primary disorder; b)It is a stable disorder characterized by the presence of delusions to which the patient clings with extraordinary tenacity; c) The illness is chronic and frequently lifelong; d) The delusions are logically constructed and internally consistent; e) The delusions do not interfere with general logical reasoning (although within the delusional system the logic is perverted) and there is usually no general disturbance of behavior; f) If disturbed behavior does occur, it is directly related to the delusional beliefs; g)The individual experiences a heightened sense of self-reference. Events which, to others, are non-significant are of enormous significance to him or her, and the atmosphere surrounding the delusions is highly charged.

12. Although on page 4 of the Report in the next to the last paragraph toward the bottom of the pages, Dr. Petrou does note, to wit: “Also it is important to note that almost all of the data are reported from her [Petitioner’s] prospective, and I have little to no independent confirmation of the events she cites and/or counter versions of the same of similar range of events.” Dr. Petrou did not use any clinical tests that are set forth in the AAPLGuidelines. Therefore, he has only his own impressions from one brief, and interrupted meeting with Petitioner. And, as state above, although he had collateral documentation in his possession, he did not contact the Affiances. The Board may want to know whether he attempted to contact any Governmental Agencies that have been cited above. Therefore, when Dr. Petrou writes on page 15 of the Report, “Based upon a thorough review of the available data supplied by Ms. Allan and her attorney and the interview for the current evaluation, it is my clinical opinion that Ms. Allan is suffering from a Delusional Disorder, Mixed Type, with paranoid, grandiose, and somatic features.” 
     Dr Petrou continues to opine that “A Delusional Disorder is different than other psychotic disorders in that an individual’s functioning may be relatively normal in many respects with the exception of the delusional system that may be relatively circumscribed. Delusional ideas or perceptions in Delusional Disorder are non-bizarre and involve situations that could occur in real life, such as being conspired against, followed, deceived, poisoned, or being the holder of a special talent or discovery. The delusional experience often involves the misinterpretation of events or perceptions in situations where the misinterpretation is either untrue or highly exaggerated. Ms. Allan’s presentation is replete with the characters of Delusional Disorder. There is a paranoid core to her “story” characterized by her being victimized and ruined systematically by others who have conspired against her or at least colluded with the conspiracy.” 

13. At this point the Board may wonder if Dr. Petrou’s diagnosis of personal destruction hasn’t accomplished what the RICO criminals have been trying to do for some time: NO Witness, NO Case. As the record will show, when I assisted the US DOJ in 1983 and later in 1997, my sanity was not in question. The defendant’s were convicted and sentenced to jail. Since Dr. Petrou has taken his diagnosis all the way back to the mid 80’s, which incorporates my testimonies as a witness for the US DOJ, is that testimony where the defendants convicted, and sentenced now impeached? 

SECTION c) Summation

Delusional Disorder remains to this day a controversial and complex disorder. A symposium at the American Psychiatric Association 2004 Annual Meeting focused on the difficult diagnostic, treatment, and legal issues inherent in the delusional disorder diagnostic category. According to the Diagnostic & Statistical Manual of Mental Disorders 4th Edition, Text Revision, Delusional Disorders by incidence and prevalence in the general population is 0.03%. Very Rare. The Diagnostic Code is 297.1. Prior to 1987, the psychosis was labeled Paranoia.

Accepted Clinical Indicators of a Patient presenting with Delusional psychosis are as follows:

1. Patient expresses ideas or beliefs with persistent force.

2. The idea or belief exerts undue influence on her life and her way of life is altered by the event.

3. Patient expresses secretiveness when questioned.

4. Patient is humourless and over sensitive.

5. Patient has a quality of centrality of persona and naïve acceptance of idea or belief.

6. If Patient’s idea or belief is contradicted, inappropriate strong emotions to include hostility will arise in Patient.

7. The ideas, beliefs, or fact set held by Patient is unlikely.

8. Patient is emotionally over invested and ideas and beliefs overwhelm other elements of her psyche.

9. If Patient acts upon her delusional ideas or beliefs that behavior becomes abnormal.

10. Family, friends, and associates observe the ideas and beliefs held by Patient and believe it to be alien.

11. Patient can also present with other associated psychotic behavior such as grandiosity, etc.

12. The Delusional Disorder will occur in the setting of other psychiatric disorders.

13. Apart from the impact of the delusion(s) or its ramifications, functioning is not markedly impaired and behavior is not obviously odd or bizarre.

14. If mood episodes have occurred concurrently with delusions, their total duration has been brief relative to the duration of the delusional periods.

15. The disturbance is not due to the direct physiological effects of a substance (eg, a drug of abuse, a medication) or a general medical condition.

If the Board were to conduct an investigation into whether Petitioner’s narrative as presented in the Report is delusional, or whether it is based on facts, or at the very least circumstantial evidence that can be verified, particularly with the subpoena power of the Board: the Petitioner, her family, and associates [Lewis, Martling], who have Affidavits already on record would be available to be questioned. Considering, the 8/20/09 e-mail from the OIG of US DOJ, perhaps the Board would make inquiries of all the referral Agencies named. 

The last Clinical Indicator of Delusion Disorder [15] requires a certain degree of physical and neurological testing to see whether the Patient is/or has been suffering from substance abuse; or, has a neurological abnormality that could be causing the alleged observed symptoms that contributed to the Report. The Petitioner will categorically state for the record that she was not tested for substance abuse, required to be tested or tested for any neurological abnormalities, nor was she administered any of the AAPL Guideline test to include the: Mac-CAT; CST; CAI; GCCT;IFI-R;CADCOMP-272, among other AAPL Guideline suggested clinical tests. If the Board would deem this testing to be appropriate in order to conduct a thorough investigation into whether Misconduct was committed by the State of New Hampshire Office of Forensic Examiners while obeying the June 16, 2009 Order by the Laconia District Court Judge, the Petitioner would consider the needs of the State as balanced against her Constitutional Rights. It would appear to Petitioner that a reasonable Board would want to investigate this Petition thoroughly, in order  to make certain that no misconduct occurred. Petitioner’s complaint is a serious one, but against the back drop of such a “diagnosis of personal destruction’: a necessary one.

There is a law on the Federal Books titled RICO which stands for the Racketeer Influenced and Corrupt Organizations Act (18 U.S.C. § 1961), a law that increases the severity of penalties for crimes performed in conjunction with organized crime. The law states that any person or group who commits any two out of a list of 35 crimes (known as racketeering activity in the U.S. Code) within a decade and can be determined to have committed them with similar results or similar intentions can be charged with racketeering. Perhaps, Petitioner has merely found facts that could be used against certain defendants in a RICO case. Logic would expect that those potential defendants would prefer to impeach the witness. What better way to destroy the credibility of a witness than to label that witness psychotic, with a Delusional Disorder? NO WITNESS NO CASE.

The New Hamshire Supreme Court in Petition of Bagley, 128 N.H. 275, 284 (1986), stated that "[t]he general rule is that a person's liberty may be impaired when governmental action seriously damages his standing and associations in the community." We also "recognized that the stigmatization that attends certain governmental determinations may amount to a deprivation of constitutionally protected liberty." Bagley, 128 N.H. at 284. Thus, we find ample support in our jurisprudence for the proposition that reputational stigma can, by itself, constitute a deprivation of liberty deserving due process.

The Court continued to find that “Accordingly, we hold that competency determinations sufficiently implicate reputational interests to warrant the protection afforded by the State Due Process Clause. See Harris v. Nashville Trust Co., 162 S.W. 584, 585 (Tenn. 1914) ("The enjoyment of private reputation unassailed is a right entitled to the protection of the law and of the Constitution as much as are the rights to the possession of life, liberty, or property."); cf. R. v. Com., Dept. of Public Welfare, 636 A.2d 142, 149 (Pa. 1994) (recognizing that Pennsylvania's State Constitution expressly recognizes reputation as a fundamental interest enjoying due process protection). Guaranteeing some minimal process guards against the difficulty of undoing harm once visited upon a person's good name. Cf. Goldberg v. Kelly, 397 U.S. 254, 263-64 (1970). In instances such as the present one, a person may not immediately suffer the more tangible effects of such a determination. We have long recognized that some forms of reputational harm can safely be assumed. See, e.g., Lassonde v. Stanton, 157 N.H. 582, 593 (2008) (discussing recovery of damages for harm to reputation without proof of special damages under doctrine of libel per se).

The Court in State v Veale found that “Having concluded that competency determinations can potentially damage the protected interest in reputation, we consider what process is required to protect that interest. See McLellan, 146 N.H. at 114.”

It is well settled NH State law that "The mental competence of a criminal defendant at the time of trial is an absolute basic condition of a fair trial." State v. Haycock, 146 N.H. 5, 6 (2001) (quotation omitted). "[C]ompetency is measured by his abilities at the time of the trial proceeding." Zorzy, 136 N.H. at 715. "A defendant is competent if he has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding, and if he has a rational as well as a factual understanding of the proceedings against him." Haycock, 146 N.H. at 6 (quotations and brackets omitted). "The State bears the burden of proving both . . . elements [of competency] by a preponderance of the evidence." Id.

The Court continued in State v Veale to find that “After the competency issue has been raised, the trial court "may make such order for a pre-trial psychiatric examination of such person" to be "completed within 60 days after the date of the order." RSA 135:17, I (2005). RSA 135:17, II (2005) permits separate competency evaluations upon request of the parties. RSA 135:17, II(a)-(b) speak to the purpose and substance of such evaluations. RSA 135:17, III (2005) requires specific findings as to the ability to restore competency if found incompetent. The defendant may appeal as of right and obtain a review of the merits. See Sup. Ct. R. 3 (defining "Mandatory appeal" and "Decision on the merits"). In the Petitioner’s case the charges were dropped prior to the case being heard by the Judge at the scheduled hearing on October 13, 2009. Therefore, there was no chance for rebuttal in the normal process as anticipated by the above law.

An official branding of legal incompetence unquestionably entails some degree of social stigma. Cf. In re Richard A., 146 N.H. 295, 298 (2001) (recognizing "loss of liberty and social stigmatization" of commitment proceedings and describing them as "substantial"). This stigma may harm the defendant's own self-conception, see generally Mitnick, supra, and adversely affect a variety of liberty and property interests. Specifically, the defendant points to his "ability to conduct and control civil litigation," the potential estoppel effect of the incompetency finding in other proceedings, "all manner of professional licensing," employment decisions, "willingness of others to engage in commercial transactions," the ability to travel internationally, and finally the "right to purchase, possess, and sell firearms in some jurisdictions."

On 10/22/09 Petitioner filed a Petition for Annulment with the Laconia District Court. That Petition is still pending. The Petitioner requested an investigation by the Prosecutor into several troubling aspects of the case to include the October 13, 2009 Forensic Examination Report, which is the subject matter of this instant Petition.

Clearly the weight of the Report looms large on Petitioner’s ability to resume a normal life. The bias toward the criminal justice system’s reliance on such reports is echoed by the NHSC. To wit: “Although competency is ultimately governed by a legal standard, the determination is largely based upon medical observation and testimony. See RSA 135:17; State v. Briand, 130 N.H. 650, 653 (1988) (recognizing that court has inherent authority to order a defendant to submit to psychiatric evaluation).”

And finally the NHSC found that"[A] fair opportunity for rebuttal" is "among the most important procedural mechanisms for purposes of avoiding erroneous deprivations." Wilkinson, 545 U.S. at 226. Thus, had the defendant requested to testify or call other witnesses at the competency hearing, due process may well have afforded him that right. See People v. Harris, 18 Cal. Rptr. 2d 92, 98 (Ct. App. 1993); cf. 18 U.S.C. §§ 4241(c), 4247(d) (2000) (stating that federal defendant should be afforded opportunity to testify and call witnesses at competency hearing).” 

Since the opportunity ‘for rebuttal’ was not afforded the Petitioner in a court of law, the Petitioner’s only option is to go back to the source of the Report, which would be a thorough investigation by the Board in order to determine whether MISCONDUCT was committed in the preparation of the Report by the Office of Forensic Examiner. And, if MISCONDUCT were to be found then the Report should be RETRACTED in its entirety. 

PART Mhp 204  FILING AND SERVICE OF DOCUMENTS

Mhp 204.01  Filing of Documents with the Agency.(a)  A document shall be considered filed when it is actually received at the board's office in Concord and is facially in conformity with the board’s rules. (b)  A document, which is facially in violation of the board’s rules, shall not be accepted for filing.  Such submissions shall be returned to the sender without prejudice to subsequent acceptance if the deficiencies are corrected and the document is refiled within any applicable time period. (c)  All correspondence, filings or communications intended for the board shall be addressed to the board’s office in care of its administrative assistant.(e)  Notwithstanding (d) above, only a single copy shall be filed of: (4)  Complaints against licensees.

Mhp 204.03  Service of Documents.(a)  Complaints against licensees shall be filed with the board without service upon the licensee against whom the allegations are made.

Respectfully Submitted:

Jean Elizabeth Allan aka Jean Elizabeth Allan Sovik whose current mailing address is:

309 Waukewan Road, Center Harbor, New Hampshire. Cell phone 603-817-9340

Notary: 
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