United States Court District of New Hampshire

Warren Rudman Building

Concord, New Hampshire

Case No. 06-cv-224-sm 

Kurt William Vorisek and

Fritz Edward Vorisek, beneficiaries

Of the Jean E. Vorisek Family Trust, and

Individually; Together with Jean E. Allan, 

Trustee, of the Jean E. Vorisek Family Trust,

and individually

v.

Robin Arkley II, SN Servicing Corporation, (formerly known as Security National 

Service Corporation), 

Ingomar, LP

SNGC, LLC, 

Security National Funding, 

Ingo, LP, Christiana Bank,

Lawyers Recovery and Litigation Services, Inc., 

Regional Financial Services, LLC

Regional Financial Services, Limited Partnership, with Regional Financial Services LP the general partner, 

and John Doe and Mary Roe

Memorandum of Law Attached to Amended Motion for Permission to Call Witnesses Sylvia McComiskey, Steven Beene and Robin A. Arkley II, and to Introduce Exhibits 1-47 into Evidence Using Witness Testimony for the Scheduled August 22, 2006 Hearing on the Defendants’ Motion to Dismiss and the Plaintiffs’ Request for a Preliminary Hearing on Foreclosure of the Center Harbor Property

NOW COME Plaintiffs, pro ses all, with this Memorandum of Law in support of their Amended Motion for Permission to Call Witnesses Sylvia McComiskey, Steven Beene and Robin A. Arkley II, and to Introduce Exhibits 1-47 into Evidence Using Witness Testimony, for the Scheduled August 22, 2006 Hearing on the Defendants’ Motion to Dismiss and the Plaintiffs’ Request for a Preliminary Hearing on the Foreclosure of the Center Harbor Property, and state as follows:

1. Local Rules 45.4 and 4.3 Pro Se Filings d. 1. B. ii grant the party leave to file an amended filing in accordance with directives.

2. Local Rule 15.1 (a) Motions to Amend states that “A party who moves to amend a filing shall (i) attach the proposed amended filing to the motion to amend (ii) identifying in the motion or a supporting memorandum any new factual allegations, legal claims, or parties (iii) explain why any new allegations, claims, or parties were not included in the original Motion. The Plaintiffs have complied with this Local Rule in the incorporated attached Motion for Reconsideration to Accept the Amended Motion, and in the Amended Motion itself. The Amended Motion reproduces the entire filing and nothing is incorporated by reference. 

3. The term ‘adequate’ as defined in “ The American Heritage Dictionary” 1. “ Able to satisfy a requirement; suitable. “adequately” is an adverb of adequate. The Court said in its August 3, 2006 order that the original Motion “does not adequately set forth the expected testimony of each witness….” The Plaintiffs’ pray that the Amended Motion has overcome that inadequacy.

Summary of Case

     There are really three issues before this court today in the Preliminary Hearing with respect to the immediate foreclosure of the Center Harbor property: a) The first issue is whether Ingomar LP purchased a legal ‘qualifying asset’ from its predecessors in interest beginning with RFS, LP; b)  if so what was the collateral that attached to that asset; and c) did Defendants’ lie about it.

     The Plaintiffs will show the Court using the defendant’s own documents and contravening their prior testimony that a) the asset that the defendant’s all have made a claim to was in reality a ‘non-qualifying’ assets as described in the Partnership Agreement between FDIC, as limited partner, and RFS a general partner.  Specifically paragraph f) states “Assets for which the FDIC has no evidence to support that a claim or a right to collect a claim exists.”

     Unless the defendant’s can show proof that the asset they have complied with paragraph f) it really makes no difference what collateral was attached to the asset. And, if the defendants can prove today that they can produce a ‘qualifying asset’ to this Court, then the issue becomes what collateral attached to that asset. The Defendants’ have only made a claim against the 89 Judgment, and the Center Harbor property, and no other asset of the Plaintiffs’. They cannot make a claim against the 1991 Agreement or they will be admitting the charges in the Complaint.

     The borrowers, BAM, Senter and Quinn in July 1988, opened the $400k revolving line of credit. The BankEast loan, one of the centerpieces of the underlying Complaint before the Court, suffered an immediate technical default three weeks after the loan closed when an abutter made a claim against 58 acres of raw land that underlies the High Birches real estate development project that was securing BankEast’s loan. [Plaintiffs plan to introduce a board Exhibit of the No. Woodstock parcels and the 58-acre out parcel]

     Though a series of Agreements beginning in October 1988, and extending through 1991, the year that BankEast failed, the collateral for the initial July 18, 1988 changed depending upon the terms of the Agreements the parties signed. The last signed agreement was in February 1991, the superseding Agreement.

     The Plaintiffs will introduce into evidence, through the three witnesses, Sylvia McComiskey, Steven Beene and Robin Arkley II, that the 1991 Agreement shows a series of schedules naming certain collateral and the payment terms that would be acceptable to the secured and unsecured creditors. BankEast signed the Agreement on February 5, 1991. This Agreement superseded all other agreements. BankEast at all times had first rights to the water, the only significant asset of the High Birches Project. The High Birches main production well was contaminated on September 11, 1997, thus putting the Plaintiffs’ companies out of business.  A closely held company of Martha HW Crowninshield foreclosed upon Woodstock land on August 25, 1999. McLane Law Offices represented all secured successors in interests to the High Birches project, and the No. Woodstock land. 

     The Defendants’ own documents show that, in 1996, the FDIC lawyer concluded that the “Correct mortgage” was the No. Woodstock property.  The 88 Forbearance Agreement, along with other BankEast documents, cite BankEast security in the“Project” known as High Birches, initially valued at $5.2 mm and later $8.4mm, and a second position on the underlying land in No. Woodstock, NH, which at its highest value was never more than $850,000, as raw land. 

     The first mortgagee, Crowninshield’s predecessor, held security in the raw land only. The water rights were not effective until, June 27, 1988, just days prior to the BankEast loan. Senter owned the water and sewer rights separate from the land and engineering. The record is clear that at no time did Cabral, or any of his successors, have a legal interest in the water rights located in No. Woodstock, New Hampshire.

     All three witnesses either personally or through a representative have sworn that they purchased the so-called 89 Judgment. Yet, the existence of the judgment is very elusive. The Plaintiffs’ intend through interrogations, at the August 22, 2006 hearing, to show the court that the Defendants’ claim against the Center Harbor collateral is not valid, and by making the claim the Defendants’ intention was to use the Center Harbor collateral as a proxy in order to prevent Plaintiffs’ from developing its High Birches Spring Water business. And, to enable, the first mortgagee through its ‘pact’, to foreclose upon the High Birches springs thus defrauding the Plaintiffs’ and the American taxpayer. Theirs was a criminal enterprise that caused great physical and financial harm to the Plaintiffs.

Argument

          In Plaintiffs’ Memorandum of Law Attached To Motion Objecting To Defendants’ 

Motion To Dismiss for Lack of Subject Matter Jurisdiction, Failure to State and Claim, and Collateral Estoppel/ Res Judicata
 Plaintiffs’ argued that, “ A Motion to Dismiss for Failure to State a Claim will be Denied unless it appears that the Plaintiffs can prove no set of facts which would entitle them to relief”. Conley v Gibson, 355 US 41,45-46 (1957); Fidelity Financial Corp v Federal Home Loan Bank of San Francisco, 792 F 2d 1432-1435 (9th Cir 1986, cert denied 479 US 1064 (1987). “All material allegations in the complaint will be taken as true and construed in the light most favorable to the Plaintiff.” NL Industries, Inc. v Kaplan, 792, F 2d 896, 898, (9th cir, 1986).

      The Plaintiffs’ would respectfully point out to the Court that if they are denied the ability to mount a defense using witnesses and documents, in order to prove the ‘set of facts’ that are available to the Court in the attached Amended Motion, the Motion to Dismiss is a ‘slam dunk’ sure thing, and due process along with the Plaintiffs’ will be the loser.

     In Durning v First Boston Corp, the Court ruled that, “Although the Court is generally confined to consideration of the allegations in the pleadings, when the complaint is accompanied by attached documents, such documents are deemed part of the complaint and may be construed in evaluating the merits of a Rule 12(b) (6) motion”. The evidence as shown in the Exhibits contravenes the Affidavits of certain of the Defendants’. The Rules of Evidence, as the Plaintiffs understand, require that such evidence be introduced through a witness in order to impeach that testimony. To deny the Plaintiffs’ the opportunity to impeach the Affidavits is to grant the Motion to Dismiss. The Defendants’ have pled with the Court not to let the Plaintiffs’ speak. The Defendants’ should not be allowed the last word in this matter.

     The Plaintiffs’ will reiterate at the hearing a short plain statement showing that they are entitled to relief: The statement is simple: “The Defendant’s formed a pact, that essentially became an enterprise, with the other secured creditors of the No. Woodstock land, otherwise known as High Birches Springs, and conspired by and between themselves, aided and abetted by others – some of whom were agents of the state and federal government, and some of whom were mobsters – to destroy and steal the Plaintiffs’ properties, and close down their businesses causing great physical and financial harm in so doing.

Conclusion

     The Plaintiffs know that if they are allowed to examine the three witnesses and introduce the Exhibits into evidence through them that they can overcome Defendants’ Motion to Dismiss. The Plaintiffs are convinced that if they are denied the ability to mount any case that impeaches prior pleadings and testimony of the Defendants’ they cannot overcome the Defendants’ Motion to Dismiss and therefore there will be no evidentiary hearing on the immediate foreclosure of the family’s home in Center Harbor, New Hampshire, and Plaintiff Allan will owe $750,000 to the Defendant Arkley. The return on investment is incalculable considering the value of the High Birches Springs that his co-conspirators have already stolen.

Respectfully Submitted,

The Plaintiffs:            Date_________________

__________________Kurt W. Vorisek, pro se 309 Waukegan Road, Center Harbor, NH, 03226

__________________Fritz E. Vorisek, pro se 212 Rancho Dr., Frankfort, KY, 40601

__________________Jean E. Allan, pro se 309 Waukegan Road, Center Harbor, NH 03226

Individually and as Trustee of the Jean E.Vorisek Family Trust

Certification of Service

Plaintiffs certify that on this 7 day of August, 2006, a copy of the foregoing Memorandum of Law attached to Amended Motion via first class mail postage paid to McLane Law Office, 900 Elm Street, Box 326, Manchester, NH 03105

            Signed: Pro se Kurt W. Vorisek  __________________________________

            309 Waukewan Road, Center Harbor, New Hampshire 03226 (603) 279-6425

            Pro se Fritz E. Vorisek ____________________________________

            212 Rancho Drive, Frankfort, KY 40601 (502) 352-6501

            Pro se Jean E. Allan, indiv. and as Trustee ______________________

            309 Waukewan Road, Center Harbor, NH 03226 (603)279-6425 
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